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INTERIM  REGULATIONS  IMPLEMENTING  THE 
NATURAL  GAS  POLICY  ACT  OF  1978  AND 
REGULATIONS  UNDER  THE  NATURAL  GAS 
ACT 

Amendment  and  Clarification 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  Proposed  Rule- 
making  and  Public  Hearing. 

SUMMARY:  The  Commission  pro¬ 
poses  amendments  relating  to  the 
effect  of  the  Natural  Gas  Policy  Act  of 
1978  on  indefinite  price  escalator 
clauses  in  existing  interstate  and  in¬ 
trastate  contracts  for  the  first  sale  of 
natural  gas. 

DATES:  Written  comments  due  Feb¬ 
ruary  27.  1979.  Public  hearing  to  be 
held  February  27,  1979. 

ADDRESS:  Send  comments  to: 

Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.W.,  Washing¬ 
ton.  D.C.  20426  [Reference  Docket  No. 
RM79-22]. 

FOR  FURTHER  INFORMATION 
CONTACT: 

James  L.  Lewis.  Federal  Energy  Reg¬ 
ulatory  Commission,  Office  of  the 
General  Counsel.  825  North  Capitol 
Street,  N.W.,  Washington.  D.C. 
20426,  (202)  275-5842. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Proposed  Rulemaking  and 
Public  Hearing 

Issued:  February  13,  1979. 

I.  introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  hereby 
gives  notice  of  a  proposal  to  amend 
Title  18,  Code  of  Federal  Regulations, 
Parts  154,  270  and  273,  relating  to  the 
effect  of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA) '  on  indefinite  price  esca¬ 
lator  clauses  in  existing  interstate  and 
intrastate  contracts  for  the  first  sale 
of  natural  gas.  The  Commission  also 
gives  notice  that  it  will  hold  a  public 
hearing  with  respect  to  this  proposal. 
The  Commission  has  previously  re¬ 
quested  comments  on  this  issue,  and 
on  January  19,  1979  heard  oral  argu¬ 
ment  solely  on  these  issues.  The  pur¬ 
pose  of  this  notice  is  to  set  forth  for  a 
public  comment  a  specific  proposal  for 
the  treatment  of  escalator  clauses  in 
existing  contracts  as  well  as  certain  al¬ 
ternative  approaches. 


'  Pub.  L.  95-621,  92  Stat.  3350. 


II.  BACKGROUND 

The  Natural  Gas  Policy  Act  of  1978 
prescribes  ceiling  prices  for  first  sales 
of  natural  gas.  However,  both  the  stat¬ 
ute  and  its  legislative  history  make 
clear  that  the  prices  specified  in  the 
NGPA  are  ceiling  prices  only,  and  that 
contractual  rights  to  purchase  natural 
gas  at  a  price  below  the  ceiling  are  un¬ 
affected.  Section  101(b)(9)  of  the 
NGPA  provides: 

[in]  the  case  of  any  price  which  is  estab¬ 
lished  under  any  contract  for  the  first  sale 
of  natural  gas  and  which  does  not  exceed 
the  applicable  maximum  lawful  price  under 
this  title  .  .  ..  such  maximum  lawful  price 
.  .  .  shall  not  supersede  or  nullify  the  effec¬ 
tiveness  of  the  price  established  under  such 
contract. 

The  Statement  of  Managers  ex¬ 
plains: 

All  maximum  lawful  prices  are  ceiling 
prices  only.  In  no  case  may  a  seller  receive 
more  than  his  contract  permits.  (H.R. 
Report  No.  95-1752.  95th  Cong.,  2nd  Sess.,  p. 
74.) 

The  vast  majority  of  contracts  for 
the  sale  of  natural  gas  contain  “escala¬ 
tor”  clauses  of  one  kind  or  another, 
which  permit  upward  price  adjust¬ 
ments  during  the  term  of  the  contract. 
While  section  101(b)(9)  and  the  accom¬ 
panying  legislative  history  preserve 
private  contractual  rights  to  purchase 
gas  at  a  price  lower  than  the  statutory 
ceiling  prices,  the  application  of  sec¬ 
tion  101(b)(9)  to  indefinite  price  esca¬ 
lation  clauses  involves  difficult  ques¬ 
tions  of  construction  of  the  statute, 
the  Commission’s  regulations,  and  pri¬ 
vate  contracts.  In  particular,  do  these 
clauses  authorize  the  seller  to  collect, 
and  bind  the  purchaser  to  pay,  the 
ceiling  prices  under  the  NGPA?  If 
these  clauses  do  not  authorize  collec¬ 
tion  of  the  NGPA  rates,  to  what 
extent  may  parties  modify  their  con¬ 
tracts  to  collect  NGPA  ceiling  prices? 

Among  the  provisions  published  by 
the  Federal  Energy  Regulatory  Com¬ 
mission  (Commission)  in  its  Interim 
Regulations  Implementing  the 

NGPA*  was  §270.205  (18  CFR 
§270.205),  entitled  Indefinite  price  es¬ 
calator  clauses.  Which  provided: 

(a)  The  establishment  of  maximum  lawful 
prices  under  the  NGPA  shall  not  trigger  in¬ 
definite  price  escalator  clauses  in  existing 
intrastate  or  interstate  contracts. 

(b)  For  purposes  of  this  section,  the  term 
‘indefinite  price  escalator  clause’  shall  have 
the  same  meaning  as  provided  in  section 
105(b)(3)(B)  of  the  NGPA.* 


•Interim  Regulations  Implementing  the 
Natural  Gas  Policy  Act  of  1978  (Interim 
Regulations),  issued  in  Docket  No.  RM79-3. 
De<Mjmber  1.  1978,  43  FR  56463  (Dfjcember  1, 
1978). 

’Section  105(b)(3MB)  of  the  NGPA  de¬ 
fines  indefinite  price  escalator  clause  as  fol¬ 
lows; 

(B)  Definition  of  Indefinite  Price  Escala¬ 
tor  Clause.— For  purpose  of  this  paragraph, 
the  term  ‘indefinite  price  escalator  clause’ 
includes  any  provision  of  any  contract— 


As  the  Commission  stated  in  the  pre¬ 
amble  to  the  Interim  Regulations, 
§270.205  incorporated  the  expression 
of  Congressional  intent  at  page  83  of 
the  Statement  of  Managers  respecting 
the  effect  of  the  establishment  of 
maximum  lawful  prices  on  indefinite 
price  escalator  clauses  in  existing  in¬ 
trastate  contracts.  The  Commission 
applied  the  same  rule  to  interstate 
contracts.* 

Since  the  adoption  of  the  interim 
regulations,  the  Commission  has  re¬ 
ceived  numerous  comments  respecting 
§  270.205  and  requests  for  its  clarifica¬ 
tion.  amendment,  or  repeal.*  After 
consideration  of  all  views  expressed, 
including  those  contained  in  com¬ 
ments  received  before  February  1. 
1978,  we  propose  to  amend  and  clarify 
§  270.205.  Amendments  to  other  provi¬ 
sions  of  our  regulations  are  also  pro¬ 
posed  in  order  .to  reflect  and  imple¬ 
ment  the  action  we  are  proposing 
today  concerning  the  price  escalation 
provisions.® 

In  the  discussion  which  follows,  we 
shall  summarize  the  Commission’s 


(i)  which  provide.s  for  the  establishment 
or  adjustment  of  the  price  for  natural  gas 
delivered  under  such  contract  by  reference 
to  other  prices  for  natural  gas.  for  crude  oil. 
or  for  refined  petroleum  products:  or 

(ii)  which  allows  for  the  establishment  or 
adjustment  of  the  price  of  natural  gas  deliv¬ 
er^  under  such  contract  by  negotiation  be¬ 
tween  the  parties. 

*Sce  discussion  at  page  26  of  the  Interim 
Regulations. 

’The  Commission  has  received  public 
comment  and  inquiry  at  the  various  NGPA 
implementation  seminars,  through  its  tele¬ 
phone  hot  line  program,  and  at  public  hear¬ 
ings  held  before  staff  panels  in  Washington. 
New  Orleans.  San  Francisco  and  New  York. 
In  response  to  these  comments,  we  con¬ 
vened  an  oral  argument  on  the  issues  this 
order  addresses  before  the  Commission  en 
banc  on  January  19,  1979.  Nineteen  parties 
participated  in  this  argument,  and  numer¬ 
ous  written  comments  were  received.  (See 
Notice  of  Seminars  Concerning  Implementa¬ 
tion  of  the  Natural  Gas  Policy  Act  of  1978. 
November  14.  1978:  see  also,  FERC  News 
Release  FE-474.  November  13.  1978.  FERC 
News  Release  FE-468.  November  1.  1978. 
and  Order  Setting  Oral  Argument,  issued 
January  12,  1979,  in  Docket  No.  RM79-3,  in 
which  the  Commission  asked  participants  to 
respond  to  nine  questions  concerning  the 
effect  of  the  NGPA  on  indefinite  price  esca¬ 
lation  provisions  in  both  interstate  and  in¬ 
trastate  contracts. ) 

’This  proposal  is  issued  in  a  d(x;ket 
number  other  than  that  which  applies  to 
our  other  interim  NGPA  regulations.  As. 
noted  below,  we  asked  for  comments  on  the 
applicability  of  indefinite  price  escalator 
clauses  separately  from  other  aspects  of  our 
Interim  rules.  Severance  of  the  dockets,  we 
believe,  enables  the  Commission  and  the 
public  to  focus  more  clearly  on  the  discrete 
issues  addressed  by  these  proposed  regula¬ 
tions.  However,  we  do  take  official  notice  of 
and  incorporate  by  reference  herein,  those 
portions  of  the  records  in  Dockets  Nos. 
RM79-3  and  RM79-4.  which  contain  com¬ 
ments  on  those  issues  which  are  affected  by 
this  proposal. 
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proposal,  and  set  forth  the  reasons  for 
its  conclusions  as  applied  to  contracts 
for  natural  gas  dedicated  to  interstate 
commerce  and  existing  intrastate  con¬ 
tracts. 

m 

III.  SUMMARY  OF  PROPOSED  COMMISSION 

POLICY  WITH  RESPECT  TO  INDEFINITE 

PRICE  ESCALATOR  CLAUSES 

The  Commission  proposes  the  fol¬ 
lowing  policy,  interpretation  of  exist¬ 
ing  regulations,  and  modifications  of 
its  existing  regulations  with  respect  to 
indefinite  price  escalator  clauses: 

A.  Escalator  Clauses  in  Interstate 
Contracts. 

1.  The  Area  Rate  Clause. 

In  the  case  of  contracts  for  the  sale 
of  natural  gas  which  was  committed  or 
dedicated  to  interstate  commerce  on 
November  8,  1978,  and  to  which  the 
Natural  Gas  Act  (NGA)  remains  appli¬ 
cable,  §  154.93  of  the  Commission’s 
regulations  permits  interstate  natural 
gas  contracts  to  contain  provisions, 
known  as  “area  rate  clauses”,  which 
“permit  a  change  in  price  to  the  appli¬ 
cable  just  and  reasonable  area  ceiling 
rate  which  has  been,  or  which  may  be, 
prescribed  by  the  Commission  for  the 
quality  of  the  gas  involved.”  ’  The 
Commission  does  not  believe  it  to  be  a 
correct  interpretation  of  such  a  clause, 
or  the  Commission’s  regulation  which 
makes  such  clauses  permissible,  to 
conclude  that  the  purchaser  by  agree¬ 
ing  to  such  clause  thereby  bound  him¬ 
self  to  pay  the  maximum  lawful  prices 
prescribed  by  the  NGPA.  The  Com¬ 
mission’s  proiKtsal  provides,  that  par¬ 
ties  may  mutually  agree  to  modify 
their  contracts  to  permit  collection  of 
NGPA  ceiling  prices.  An  amendment 
to  the  contract  or  separate  letter 
agreement  must  be  entered  into  in 
order  to  provide  the  contractual  au¬ 
thority  to  charge  and  collect  the 
NGPA  rates.  (See  Part  C  below.) 

2.  Variant  Clauses. 

The  Commission’s  regulations  under 
the  Natural  Gas  Act  make  inoperative 
escalation  clauses  which  differ  from 
those  specified  in  §  154.93.  The  Com¬ 
mission  has  accepted  for  filing  con¬ 
tracts  which  contain  “variant”  escala¬ 
tor  clauses  which  are  broader  in  scope 
than  the  clauses  described  in  §  154.93. 
Some  of  these  clauses  by  their  terms 
would  ijermit  collection  of  the  NGPA 
rates.  But  in  accepting  these  clauses, 
the  Commission  has  generally  made 
clear  in  its  regulations  and  conditions 
to  its  certificates  that  such  clauses 
have  no  effect  under  the  NGA. 

If  a  contract  for  the  sale  of  natural 
gas  which  was  committed  or  dedicated 
on  November  8,  1978,  and  to  which  the 
NGA  remains  applicable  contains  such 
ciauses  and  was  accepted  for  filing, 
that  clause  will  be  given  no  greater 
effect  than  a  clause  permitted  under 
18  CFR  §  154.93(b-l),  unless  the  pro- 


MS  CFR  154.93. 


ducer  can  show  that  the  Commission 
has  either  specifically  approved  the 
variant  clause  or  has  'specifically 
waived  the  provisions  of  §  154.93  which 
would  make  the  broader  application  of 
the  clause  inoperative. 

B.  Escalator  Clauses  in  Existing  In¬ 
trastate  Contracts. 

1.  Where  Section  105(.bHl)  is  Appli¬ 
cable. 

If  section  105(b)(1)  of  the  NGPA  •  is 
the  highest  applicable  maximum 
lawful  price  applicable  to  a  first  sale  of 
natural  gas,  then  escalator  clauses 
may  increase  the  contract  price  in  ac¬ 
cordance  with  the  contract  terms  (as 
those  terms  were  in  effect  on  Novem¬ 
ber  9,  1978)  but  not  to  a  level  in  excess 
of  the  new  natural  gas  price  prescribed 
under  section  102  of  the  NGPA.  The 
Commission  intends  to  leave  the  inter¬ 
pretation  of  these  clauses  initially  to 
the  parties;  however,  a  seller  could 
subject  himself  to  enforcement  action 
by  the  Commission  for  violation  of  the 
NGPA,  if  an  interpretation  of  an  esca¬ 
lator  clause  is  inconsistent  with  the 
terms  of  the  clause. 

2.  Where  Section  105(.bXl)  is  Inap¬ 
plicable. 

If  section  105(b)(1)  does  not  apply  to 
an  existing  intrastate  contract  or  if  a 
higher  maximum  lawful  price  is  appli¬ 
cable  under  another  provision  of  the 
NGPA,  then  the  Commission  intends 
that  the  interpretation  of  any  intra¬ 
state  contract  and  any  escalator  clause 
contained  in  such  contract  be  left  to 
the  parties  and  to  state  law.  However, 
the  applicable  maximum  lawful  price 
as  prescribed  by  the  applicable  section 
of  the  NGPA  may  not  be  charged  and 
collected  without  contractual  authori¬ 
ty  and,  of  course,  may  not  be  exceed¬ 
ed. 

C.  Contract  Modification. 

1.  Interstate  Contracts. 

In  the  case  of  contracts  for  the  sale 
of  natural  gas  which  was  committed  or 
dedicated  on  November  8,  1978,  and  to 
which  the  NGA  remains  applicable, 
the  parties  to  the  contract  are  free  to 
modify  their  contracts  to  permit  col¬ 
lection  of  any  price  so  long  as  that 
price  does  not  exceed  the  NGPA  ceil¬ 
ing  prices  applicable  to  the  subject 
natural  gas.  Neither  the  NGPA  nor 
the  Mobil-Sierra  doctrine  •  preclude  bi¬ 
lateral  contract  modification  to  permit 
collection  of  NGPA  ceiling  prices  or 
interim  or  retroactive  collections  of 
such  prices.  Bilateral  contractual 
modification  must  be  evidenced  by  a 
contract  amendment  or  separate  letter 
agreement. 

Passthrough  of  increased  purchased 
gas  costs  which  result  from  a  modifica- 


•Section  105(bKl)  applies  to  existing  in¬ 
trastate  contracts  where  the  contract  price 
on  November  9,  1978,  was  less  than  $2.06  per 
MMBtu. 

'United  Gas  Pipeline  Company  v.  Mobil 
Gas  Service  Corporation,  350  U.S.  332 
(1955),  and  FPC  v.  Sierra  Pacific  Power  Co., 
350  UJS.  348(1955). 


tion,  in  an  arms  length  transaction,  of 
a  contract  in  order  to  permit  collection 
of  an  NGPA  rate  will  not  be  precluded 
under  section  601(c)(2)  of  the  NGPA 
unless  fraud,  abuse  or  similar  grounds 
are  found.  Modifications  of  contracts 
which  contain  area  rate  or  other  esca¬ 
lator  clauses  in  order  to  collect  NGPA 
prices  will  not  be  challenged  on  the 
basis  that  such  a  modification  is  an 
abuse  of  the  pipeline’s  responsibilities 
to  its  customers. 

A  contract  modification  may  in  cer¬ 
tain  circumstances  be  retroactive  to 
December  1,  1978,  may  be  the  basis  for 
collection  of  a  rate  under  the  Commis¬ 
sion’s  blanket  affidavit  procedure 
under  18  CFR  §  154.94(h),  and  may  au¬ 
thorize  collection  of  interim  and  retro¬ 
active  collections  under  Part  273  of 
the  Commission’s  interim  regulations. 

2.  Intrastate  Contracts. 

In  the  case  of  liatural  gas  which  is 
not  committed  or  dedicated  under  the 
NGPA,  the  parties  may  effect  bilateral 
modifications  of  existing  contracts,  so 
long  as  the  new  contract  price  does 
not  exceed  the  applicable  maximum 
lawful  price.  Of  course,  where  section 
105(b)(i)'  is  the  applicable  maximum 
lawful  price  and  no  higher  price  is  ap¬ 
plicable  under  another  section,  the 
ceiling  price  cannot  exceed  the  price 
according  to  the  terms  of  the  contract 
as  they  were  in  effect  on  November  9, 
1978,  and  no  price  increase  can  be  ef¬ 
fected  through  contract  modification. 

IV.  INTERSTATE  SALES  TRANSACTIONS 

A.  Requirement  for  Contractual  Au¬ 
thorization  in  Interstate  Transactions. 

Both  the  Natural  Gas  Act  and  the 
NGPA  recognize  the  necessity  of  con¬ 
tractual  authorization  to  charge  and 
collect  a  price  for  the  sale  of  natural 
gas.  As  noted  above,  the  NGPA  pre¬ 
scribes  ceiling  prices  for  first  sales  of 
natural  gas,  while  preserving  contrac¬ 
tual  rights  of  buyers  to  purchase  gas 
at  a  price  below  the  ceiling.  As  Con¬ 
gressman  John  D.  Dingell  stated,  on 
behalf  of  the  floor  managers  of  the 
NGPA: 

The  rule  set  forth  in  section  101(b)<9)  is 
that  the  legislation  establishes  ceiling 
prices.  Contract  prices  may  be  lower  than 
the  federal  maximum  lawful  price.  In  such 
cases  the  contractual  arrangement  between 
the  parties  continues  to  govern  their  rela¬ 
tionship,  and  is  not  superseded  by  the  feder¬ 
al  ceiling  price.  '* 

Similarly,  the  Mobile-Sierra  doctrine 
under  the  Natural  Gas  Act  holds  that 
a  utility  may  not  unilaterally  file  a 
section  4  rate  increase  unless  such  in¬ 
crease  is  consistent  with  the  terms  of 
the  applicable  sales  contract."  That  is, 
rate  changes  which  are  authorized  by 
contractual  provisions  are  permissible; 
those  which  are  inconsistent  are  not.'* 


'•95  Cong.  Rec.  13117  (daily  ed.  October 
14,  1978). 

"See,  note  9,  supra  at  9. 

"Richmond  Power  &  Light  v.  FPC,  481 
P.2d  490  (1973).  See  Otter  Tail  Power  v. 

Footnotes  continued  on  next  page 
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The  first  question  the  Commission 
must  address  with  respect  to  existing 
contracts  for  first  sales  of  natural  gas 
to  which  the  Natural  Gas  Act  remains 
applicable  is  whether  the  escalator 
clauses  in  these  contracts  are  effective 
to  provide  contractual  authorization 
to  collect  the  NGPA  prices.  In  answer¬ 
ing  this  question,  the  Commission 
must  interpret  its  own  regulations  and 
address  the  Congressional  intent  em¬ 
bodied  in  the  provisions  of  the  NGPA, 
and  to  the  extent  relevant,  the  pre¬ 
sumed  intent  of  the  parties  who  have 
contractually  bound  themselves  to  pay 
the  ceiling  prices. 

B.  The  Area  Rate  Clause. 

The  Commission's  regulations  make 
inoperative  any  provision  in  an  inter¬ 
state  contract  which  provides  for  a 
change  in  price  which  is  not  in  the 
form  described  in  the  regulations.'* 
One  of  the  four  permissible  types  of 
clauses,  and  the  principal  clause  in 
question  here,  is  the  “area  rate 


Footnotes  continued  from  last  page 

FPC.  536  P.2d  240  (1976);  Appalachian 

Power  Co.  v.  FPC.  529  F.2d  342  (1976). 

”“§  154.93  Rate  schedule  defined. 

For  the  purpose  of  §§  154.92  through 
154.101  ‘rate  schedule’  shall  mean  the  basic 
contract  and  all  supplements  or  agreements 
amendatory  thereof,  effective  and  applica¬ 
ble  on  and  after  June  7,  1954.  showing  the 
service  to  be  provided  and  the  rates  and 
charges,  terms,  conditions,  classifications, 
practices,  rules  and  regulations  affecting  or 
relating  to  such  rates  or  charges,  applicable 
to  the  transportation  of  m  tural  gas  in  inter¬ 
state  commerce  or  the  sale  of  natural  gas  in 
interstate  commerce  for  resale  subject  to 
the  jurisdiction  of  the  Commission:  Pro¬ 
vided.  That  in  contracts  executed  on  or 
after  April  3.  1961,  for  the  sale  or  transpor¬ 
tation  of  natural  gas  subject  to  the  jurisdic¬ 
tion  of  the  Commission,  any  provision  for  a 
change  of  price  other  than  the  following 
provisions  shall  be  inoperative  and  of  no 
effect  at  law;  the  permissible  provisions  for 
a  change  in  price  are: 

(a)  Provisions  that  change  a  price  In  order 
to  reimburse  the  seller  for  all  or  any  part  of 
the  changes  in  production,  severance,  or 
gathering  taxes  levied  upon  the  seller; 

(b)  Provisions  that  change  a  price  to  a  spe¬ 
cific  amount  at  a  definite  date; 

(b-1)  Provisions  that  permit  a  change  in 
price  to  the  applicable  just  and  reasonable 
area  ceiling  rate  which  has  been,  or  which 
may  be,  prescribed  by  the  Commission  for 
the  quality  of  the  gas  involved;  and 

(c)  Provisions  that,  once  in  five-year  con¬ 
tract  periods  during  which  there  is  no  provi¬ 
sion  for  a  change  in.  price  to  a  specific 
amount  (paragraph  (b)  of  this  section), 
change  a  price  at  a  definite  date  by  a  price- 
redetermination  based  upon  and  not  higher 
than  a  producer  rate  or  producer  rates 
which  are  subject  to  the  jurisdiction  of  the 
Commission,  are  not  in  issue  in  suspension 
or  certificate  proceedings,  and,  are  in  the 
area  of  the  price  in  question:  Provided  fur¬ 
ther.  That  any  contract  executed  on  or  after 
April  2,  1962,  containing  price-changing  pro¬ 
visions  other  than  the  permissible  provi¬ 
sions  set  forth  in  the  proviso  next  above 
shall  be  rejected.  {Order  242,  27  FR  1357, 
Feb.  14,  1962,  as  amended  by  Order  329,  31 
PR  15486,  Dec.  8.  1966]" 


clause."  This  clause  permits  a  change 
in  price  "to  the  applicable  just  and 
reasonable  area  ceiling  rate  which  has 
been,  or  which  may  be.  prescribed  by 
the  Commissidn  for  the  quality  of  gas 
involved  *  * 

Congress,  in  enacting  the  NGPA. 
was  aware  of  this  provision  of  the 
Commission’s  regulations,  and  specifi¬ 
cally  preserved  its  applicability.  The 
Statement  of  Managers  explains: 

This  section  of  the  conference  agreement 
[relating  to  indefinite  price  escalator 
clauses]  is  not  intended  to  apply  to  inter¬ 
state  contracts  in  existence  as  of  the  date  of 
enactment.  Such  contracts  are  currently 
subject  to  regulation  by  the  Commission 
pursuant  to  the  Natural  Gas  Act.  Commis¬ 
sion  regulations  bar  the  use  of  indefinite 
price  escalator  clauses  in  interstate  sales.  ** 

■  Senator  Henry  M.  Jackson.  Senate 
floor  manager  of  the  NGPA,  stated,  in 
referring  to  indefinite  pricing  provi¬ 
sions.  “However,  operation  of  those 
clauses  is  prohibited  by  current  Com¬ 
mission  regulations.  There  is  no  intent 
to  change  or  otherwise  modify  that 
prohibition. 

The  area  rate  clause  by  its  terms 
permits  price  increases  only  to  the 
"applicable  Just  and  reasonable  area 
rate  .  .  .  prescribed  by  the  Commis¬ 
sion.”  The  NGPA  rates  are  not  rates 
described  in  this  clause.  They  are  area 
rates  prescribed  by  the  Commission 
using  the  cost-based  methodology  de¬ 
veloped  in  the  area  rate  cases  under 
the  Natural  Gas  Act.  '*  Moreover,  they 
are  not  rates  prescribed  by  the  Com¬ 
mission.  Rather,  they  are  prescribed 
by  Congress.  The  Commission  has  not 
prescribed,  and  under  the  Natural  Gas 
Act  probably  could  not  prescribe,  the 
NGPA  rates. 

The  examination  of  the  develop¬ 
ment  of  the  area  rate  clause  (which 
appears  in  Part  C  below)”  provides  no 
more  basis  for  concluding  that  the 
clause  authorizes  collection  of  the 
NGPA  rates  than  does  examination  of 
the  text.  The  Commission,  both  at  the 
time  of  promulgation  of  the  area  rate 
clause  in  1966,  and  in  its  application  of 
the  clause  thereafter,  has  consistently 
refused  to  permit  its  use  to  collect 
rates  other  than  the  cost-based  area 
(and  later  national)  rates.  No  other 
rates,  even  just  and  reasonable  special 
relief  rates,  have  ever  been  authorized 
to  be  collected  under  the  clause. 

The  text  of  the  area  rate  clause  does 
not  require  purchasers  to  pay  the  leg¬ 
islatively  established  NGPA  rates.  The 
history  of  the  development  and  appli¬ 
cation  of  the  area  rate  clause  demon¬ 
strates  that  the  FPC  intend^  to  limit 


Statement  of  Managers  at  83. 

“95  Cong.  Rec.  §  15021  (daily  ed.  Septem¬ 
ber  13.  1978). 

“Area  Rate  Proceeding,  et  at.  (Permian 
decision),  34  FPC  159  (1965);  remanded, 
SkeUy  Oil.  et  al  v.  FPC.  375  F.2d  6  (lOtb  CIr. 
1967),  aff’d,  390  UB.  747  (1968). 

"  See  discussion,  pp.  19-27,  in/ro. 


the  application  of  these  clauses  to  na¬ 
tional  or  area  rates  prescribed  by  the 
Commission.  Nevertheless,  a  number 
of  parties  have  asked  the  Commission 
to  disregard  the  plain  text  of  its  regu¬ 
lations  and  the  consistent  interpreta¬ 
tion  of  them,  and  hold  that  the  area 
rate  clause  requires  a  purchaser,  over 
his  objections,  to  pay  the  NGPA  rates. 
.The  (Commission  concludes  that  the 
Congressional  intent  embodied  in  the 
NGPA  requires  that  the  Commission 
interpret  its  regulations  ac(X)rding  to 
their  plain  meaning. 

First,  section  101(bK9)  of  the  NGPA. 
the  Statement  of  Managers,  and  the 
managers’  floor  statements  all  make 
unmistakably  clear  that  the  NGPA 
does  not  require  any  purchaser  to  pay 
the  ceiling  prices  established  by  -  the 
statute.  The  establishment  of  these 
ceiling  pric«s  is  intended  to  constrain 
prices  charged  by  sellers  and  not  to 
force  up  prices  paid  by  buyers. 

Se<x)nd,  the  NGPA  is  intended  to 
provide  a  transition  from  a  bimodal, 
partially  regulated  gas  market  to  a 
single  national  market  where  pri{^s 
will  be  largely  determined  by  negotia¬ 
tion  between  buyer  and  seller.  The 
statute’s  felativcly  high,  and  rapidly 
escalating,  ceiling  prices  serv’e  the 
function  of  imposing  an  upper  limit  on 
negotiated  prices,  leaving  the  market 
free  to  operate  within  the  ceiling 
prices.  An  interpretation  of  the  area 
rate  clause  which  would  require  an  un¬ 
willing  buyer  to  pay  the  NGPA  rates 
would  not  i>ermit  operation  of  the 
market  within  the  ceiling  prices.  '* 

C.  Development  of.  the  Area  Rate 
danse. 

In  1961,  the  Federal  Power  Commis¬ 
sion  issued  Order  No.  232  which  held 
that  certain  contractual  clauses  pro¬ 
viding  for  adjustments  in  the  price  of 
natural  gas.  which  it  termed  "indefi¬ 
nite  price  escalation  clauses,”  were 
contrary  to  public  policy  and  were,  ac¬ 
cordingly,  void.*® 


“The  anomaly  of  such  a  result  as  well  as 
a  measure  of  the  impact  of  such  a  result  can 
be  seen  in  the  example  of  flowing  gas  from 
a  well  commenced  before  1973.  The  Novem¬ 
ber  1978  rate  under  Opinion  770-A  is.  in 
most  cases.  No.  29.  If  such  a  well  qualifies  as 
a  stripper  well  under  section  108,  the  De¬ 
cember  1978  price  is  $2,224,  a  666  percent  in¬ 
crease.  The  estimated  ceiling  price  in  mid- 
1985  (using  a  6  percent  inflation  rate)  is 
$4.15,  over  a  1000  percent  increase.  See  Ek»- 
nomic  Analysis  of  H.R.  5289,  Natural  Gas 
Policy  Act  of  1978,  prepared  by  the  Staff  of 
the  Subcommittee  on  Energy  and  Power, 
Committee  on  Interstate  and  Foreign  Com¬ 
merce.  House  of  Representatives,  dated  Oc¬ 
tober  13,  1978. 

“25  FPC  379  (1961). 

*»25  FPC  379,  380  (1961).  The  Commission 
defined  the  therms  "definite  escalation 
clause,”  and  "indefinite  escalation  clause," 
and  provided  that  the  former  were  permissi¬ 
ble,  while  the  latter  should  be  prescribed.  It 
defined  a  definite  escalation  clause  as: 

.  .  .  any  provision  in  an  independent  pro¬ 
ducer’s  contract  for  the  sale  of  natural 
Footnotes  continued  on  next  page 
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permit  an  increase  to  any  special  relief 
rate,  as  well  as  an  area  rate.  The  tex¬ 
tual  amendment  proposed  by  Phillips, 
however,  was  much  broader  in  scope 
than  its  argument  might  suggest.  Phil¬ 
lips  proposed  an  amendment  to  the 
rule  which  would  have  permitted  con¬ 
tractual  provisions  which  “permit  a 
change  to  the  just  and  reasonable  rate 
prescribed,  or  which  may  be  pre¬ 
scribed,  for  the  sale  of  gas  in  ques¬ 
tion.”  ”  Phillips'  position  was  that  a 
clause  which  allowed  an  increase  to 
any  just  and  reasonable  rate,  whether 
or  not  the  rate  was  determined  in  an 
area  rate  proceeding,  should  be  per¬ 
mitted. 


In  an  order  issued  the  same  day.  The 
Pure  Oil  Company.**  the  Conunission 
amplified  on  its  rationale  for  making 
these  clauses  inoperative.  In  referring 
to  a  particular  type  of  indefinite  escala¬ 
tor  provision,  the  three-party  favored 
nation  clause,  the  Commission  stated 
that  these  clauses  were  offensive  be¬ 
cause; 

'There  need  be  no  economic  or  other  sub¬ 
stantial  justification  for  the  increase  ...  In 
our  view,  such  an  artificial  ground  for  a 
propsoed  increase,  operating  in  such  a  me¬ 
chanical  and  arbitrary  manner,  and  lacking 
any  substantial  relationship  to  the  factors 
which  bear  on  the  value  of  gas  or  on  a  de- 
t(‘rmination  of  a  reasonable  level  of  rates 
for  it,  does  not  constitute  a  proper  basis  for 
filing  proposed  increased  rates  or  a  suffi¬ 
cient  justification  for  our  giving  effect  to 
such  a  filing.* 

In  Order  No.  232-A.”  issued  four 
weeks  later,  the  FPC  amended  §  154.93 
of  its  regulations  so  as  to  eliminate  the 
distinction  between  definite  and  in¬ 
definite  escaltors.  Rather  than  bar  in¬ 
definite  escalators,  the  amended  rule 
enumerated  particular  types  of  escala¬ 
tor  provisions  which  would  be  permis¬ 
sible.  The  permissible  clauses  included 
those  types  of  provisions  which  had 
earlier  been  defined  as  definite  escala¬ 
tion  provisions,  as  well  as  provisions 
that  would  permit  price  redetermina¬ 
tion  once  every  five  years  to  “in-line” 
rates— that  is,  to  rates: 

.  .  .  based  upon  and  not  higher  than  a  pro¬ 
ducer  rate  or  porducer  rates  which  are  sub¬ 
ject  to  the  jurisdiction  of  the  Commission, 
are  not  in  issue  in  suspension  or  certificate 
proceedings,  and,  are  in  the  area  of  the 
price  in  question.  (Emphasis  added). 

The  next  FPC  pronouncement  con¬ 
cerning  price  escalator  provisions 
came  with  Order  No.  242.  issued  in 
1962.**  The  Commission's  views  con¬ 
cerning  the  desirability  of  permitting 
the  operation  of  indefinite  escalator 
provisions  had  not  changed.  Neither 
had  its  rationale.  The  FPC  referred  to 
these  provisions  as  “incompatible  with 


Footnotes  continued  from  last  page 
gas  .  .  .  which  sets  forth  the  price  to  be 
paid  for  natural  gas  delivered  thereunder  in 
terms  of  a  specific  price  per  unit  including, 
in  addition  to  the  initial  price,  any  increases 
therein  by  specific  amounts  at  definite 
future  dates,  or  in  any  provision  which 
changes  the  specific  price  in  order  to  reim¬ 
burse  the  seller  for  all  or  any  part  of  the 
changes  in  production,  severence,  or  gather¬ 
ing  taxes  levied  upon  the  seller,  [footnote 
omitted] 

Indefinite  escalation  clauses  were  defined 
as  “any  provision  other  than  a  definite  esca¬ 
lation  clause  .  .  .  under  which  the  price  in  a 
contract  for  the  sale  or  transportation  of 
natural  gas  by  an  independent  producer  .  .  . 

"25  FPC  383  (1961). 

“/d.  at  389. 

“25  FPC  609  (1961). 

-•*25  FPC  at  610.  Order  232-A  was  upheld 
in  Pan  American  Corporation  v.  Federal 
Power  Commission.  352  F.2d  241,  244  (lOUi 
Cir.  1965). 

“27  FPC  339  (1962).  Order  No.  242  was  re¬ 
versed  by  the  Tenth  Circuit,  317  F.  2d  796 
(10th  Cir.  1963).  The  Supreme  Court,  how- 


a  scheme  of  effective  rate  regula¬ 
tion,"**  and  stated: 

We  held  in  the  Pure  Oil  case  that  indefi¬ 
nite  escalation  clauses  are  contrary  to  the 
public  interest  and  restated  this  conclusion 
in  Order  No.  232-A.  Increases  in  producer 
prices,  triggered  by  indefinite  escalation 
clauses,  have  resulted  in  a  flood  of  almost  si¬ 
multaneous  filings.  These  filings  bear  no  ap¬ 
parent  relationship  to  the  economic  require¬ 
ments  of  the  producers  who  file  them.  The 
Natural  Gas  Act  contemplates  that  prices,  to 
be  just  and  reasonable,  be  related  to  econom¬ 
ic  needs.  (Emphasis  added).*' 

The  FPC  shifted  its  approach 
toward  escalation  provisions  in  Order 
No.  242.  Previously,  such  clauses  were 
merely  held  inoperative.  Order  No.  242 
provided  that  such  clauses  would,  in 
addition  to  being  Inoperative,  also  be 
grounds  for  rejection  of  the  contract 
in  which  they  were  included.  Section 
154.93  was  amended  accordingly. 

The  Orders  discussed  above  involved 
types  of  escalation  protisions  which 
antedated  the  FPC's  area  rate  policy. 
Order  No.  329,  issued  in  1966,**  howev¬ 
er,  dealt  directly  with  the  so-called 
“area  rate  clause".  In  the  notice  of 
proposed  rulemaking  which  preceded 
Order  No.  329,**  the  Commission  had 
proposed  an  addition  to  the  permissi¬ 
ble  types  of  escalation  provisions.  The 
Commission  statecL 

Another  type  of  contractual  provision 
wliich  has  come  into  use  provided  in  effect, 
for  an  additional  price  increase  up  to  the 
just  and  reasonable  rate  which  may  be  pre¬ 
scribed  in  an  area  rate  proceeding.  It  ap¬ 
pears  that  such  a  price  provision  for  a 
change  to  an,  as  yet.  undetermined  area 
rate  should  be  permitted  and  that  a  general 
rule  should  be  issued  to  advise  buyers  and 
sellers  that  sucli  provisions  are  permissi¬ 
ble.* 

Comments  filed  in  response  to  this 
notice  by  Phillips  Petroleum  Company 
and  the  FPC's  response  thereto  pro¬ 
vide  considerable  insight  into  the 
PI*C's  purpose.  Phillips'  comments 
argued  that  the  proposed  amendment 
was  restrictive  in  limiting  the  permissi¬ 
ble  provisions  to  permit  an  increase 
only  to  the  just  and  reasonable  area 
rate.  Phillips  stated: 

The  proposed  amendment  would  limit 
such  (x>ntract  provisions  to  permit  rate  in- 
(Teases  to  just  and  reasonable  rates  deter¬ 
mined  in  area  rate  proceedings.  This  restric¬ 
tion  seems  to  indicate  that  just  and  reason¬ 
able  rates  may  be  determined  only  in  area 
rate  proceedings." 

Phillips  argued  that,  in  view  of  the 
provisions  for  special  relief  contained 
in  the  FTC's  area  rate  opinions,  the 
proposed  rule  should  be  expand^  to 


ever,  upheld  the  FPC  in  Federal  Power 
Commission  v.  Texaco,  Inc.,  377  U.S.  33 
(1964). 

“fd.  at  340. 

**Id. 

“36  FPC  925  (1966). 

“31  FR  1316  (1966). 

*^Id, 

"  Phillips'  Comments  filed  in  F.P.C.  Docket 
No.  R-298.  at  5. 


The  Commission  explicitly  relected 
this  argument,  and  adopted  the  rule 
without  Phillips'  proposed  amend¬ 
ment.  In  doing  so,  it  stated,  “we  see  no 
need  to  further  liberalize  the  pricing 
provisions  permitted  in  proposed  con¬ 
tracts  beyond  the  scope  of  the  pro¬ 
posed  rule.”  ”  "rhe  Commission's 
action  in  limiting  the  scope  of  permis¬ 
sible  clauses  to  just  and  reasonable 
area  rates  prescribed  by  the  Commis¬ 
sion  was  consistent  both  with  its  prior 
policies,  and  its  future  practice.*^ 

In  1974,  the  FPC  moved  from  the 
area  rate  method  of  regulating  pro¬ 
ducers'  prices  to  a  nationwide  rate 
scheme.  The  rate-setting  methodology 
employed  in  Opinion  Nos.  699  and  770 
was,  however,  an  average  cost  method¬ 
ology  as  was  used  in  the  various  area 
rate  opinions.  While  the  Commission 
did  not.  in  either  of  the  national  rate 
opinions,  explicitly  hold  that  the  set¬ 
ting  of  the  national  rates  triggered 
area  rate  clauses,  it  did  so  hold  implic¬ 
itly,  by  accepting  rate  Increase  filings 
based  on  area  rate  clauses  up  to  the 
Opinion  Nos.  699  and  770  ceilings. 
This  action  cannot  be  interpreted  as  a 
change  in  the  Commission's  view 
toward  the  scope  of  area  rate  clauses, 
however.  The  methodology  adopted  in 
Opinion  No.  699  was  similar  to  the 
cost-based  method  of  setting  area 
rates.  Accordingly,  the  Commission's 
action  in  permitting  the  national  rates 
to  trigger  area  rate  clauses  was  con¬ 
sistent  with  its  past  expressions  of 
policy.  That  is.  area  rate  clauses  were 
permitted  in  Order  No.  329  because 
the  resulting  rates  were  arrived  at 


**ld.  at  5.  6. 

“36  FPC  925.  926  (1966). 

*‘See  discussion,  supra.  The  Commission 
has  always  required  an  explicit  contractual 
amendment  authorizing  collection  before  it 
permits  a  special  relief  rate  to  go  into  effect. 
This  practice  evidences  the  Commission’s 
view  that  an  area  rate  clause  did  not  permit 
escalation  to  any  just  and  reasonable  rate 
whatever.  Upon  adopting  the  area  rate 
method  of  producer  ratemaking,  the  Com¬ 
mission  again  changed  its  procedural  ap¬ 
proach  to  impermissible  clauses.  It  had  for¬ 
merly  rejected  these  clauses,  as  provided  in 
Order  No.  242.  Thereafter,  the  FPC  began 
granting  waivers  of  §  154.93  for  filing  pur¬ 
poses  only  and  conditioning  certificates  so 
as  to  render  clauses  not  permitted  by  the 
rule  inoperative. 
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using  the  same  cost-based  ratemaking 
methodology  as  was  used  in  the  area 
rates.  Indeed,  the  national  rate  and  its 
cost-based  methodology  were  specifi¬ 
cally  designed  to  replace  the  area 
rates.  For  the  same  reason,  the  FPC’s 
actions  in  Opinion  Nos.  742  and  742-A. 
in  which  it  held  that  an  area  rate 
clause  provided  contractual  authoriza¬ 
tion  for  collection  of  the  small  produc¬ 
er  ceiling  rate,"  was  in  line  with  prior 
FPC  practice. 

In  summation  then,  the  review  of 
FPC  practice  and  precedent  reveals 
that  the  Commission  first  outlawed  all 
indefinite  escalator  clauses.  The  broad 
initial  prohibition  was  progressively 
relaxed,  first  to  permit  price  redeter¬ 
minations  every  five  years  to  collect 
“in-line  prices,”  second,  to  permit  col¬ 
lection  of  area  rates  which  the  Com¬ 
mission  prescribed  using  the  cost- 
based  Permian  methodology,  and, 
third,  to  permit  collection  of  natural 
rates  which  were  substituted  for  the 
area  rates,  but  which  used  essentially 
the  same  methodology.  The  Commis¬ 
sion  has  never  regarded  the  area  rate 
clause  as  constituting  contractual  au¬ 
thorization  to  charge  a  just  and  rea¬ 
sonable  rate  not  established  in  an  area 
or  national  rate  proceedings. 

D.  Other  Argiiments  Presented  to  the 
Commission. 

In  addition  to  the  other  arguments 
stated  above,  the  Commission  takes 
note  of  the  fact  that  the  New  York 
Public  Service  Commission  has  sug¬ 
gested  in  its  written  comments  in  the 
previous  proceedings  on  this  issue  that 
interpretation  of  area  rate  clauses " 
and  other  contractual  provisions  turns 
on  “the  specific  language  of  the  con¬ 
tract  rather  than  any  inchoate  inten¬ 
tion  of  the  parties.”  This  standard  of 
interpretation  has  also  been  suggested 
by  UGI  CorpKjration  in  its  comments 
at  page  3.“  It  has  long  been  held  that 
the  plain  meaning  of  the  words  must 
be  applied  in  interpreting  contracts.” 


"Sec  Opinion  No.  742.  issued  August  28, 
1975  in  Docket  No.  R-393,  mimeo  p.  10; 
Opinion  No.  742-A,  issued  July  27,  1976  in 
Elocket  No.  R-393.  mimeo  p.  12.  The  small 
producer  rates  were  formulated  after  the 
Commission  found  that  exploration  and  de¬ 
velopment  costs  for  small  were  higher  than 
those  for  large  producers.  See,  Opinion  No. 
742  at  mimeo  pp.  3-6;  and  Opinion  No.  742- 
A  at  mimeo  pp.  5-8. 

"For  purp>oses  of  this  discussion,  it  is  as¬ 
sumed  that  the  clause  being  interpreted  is 
permissible  under  18  CFR  154.93.  See  dis¬ 
cussion,  infra,  concerning  variant  clauses. 

*’ Comments  of  the  Public  Service  Com¬ 
mission  of  the  State  of  New  York  on  “In¬ 
definite  Price  Kscalator  Clauses”  at  2;  filed 
in  Docket  No.  RM79-3  on  January  18,  1979 
(hereinafter  New  York  Comments). 

“Citing  Chemical  Constr.  Corp.  v.  Conti¬ 
nental  En'gr,  Ltd.,  407  P.2d  989  (5th  Cir. 
1969). 

”Scc  Fidelity  and  Casualty  Company  of 
New  York  v.  Lott,  273  F.2d  500,  502  (5th  Cir. 
1960),  where  the  court  stated,  “twlhere  the 
terms  of  a  written  contract  are  clear  and  un- 
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Applying  this  rule  would  only  further 
support  the  position  that  a  permissible 
area  rate  clause  does  not  by  its  own 
terms  supply  contractual  authoriza¬ 
tion  for  collection  of  NGPA  maximum 
lawful  prices.” 

An  argument  has  also  been  made 
that  the  NGPA  prices  are  “prescribed 
by  the  Commission”  as  required  by 
§  154.93(b-l),  and  accordingly,  area 
rate  clauses  are  triggered  by  the  mere 
act  of  quarterly  publication  of  the  in¬ 
flation-adjusted  NGPA  rates. Certain 
Indicated  Producers  state: 

(tlhe  methodology  by  which  the  Commis¬ 
sion  establishes  rates  has  changed,  with 
Congress  providing  a  more  exact  statutory 
method  under  the  NGPA  than  the  previous¬ 
ly  established  method  under  the  Natural 
Gas  Act  by  which  such  rates  shall  be  set. 
However,  section  101(bK6)  makes  clear  that 
it  is  incumbent  upon  the  Commission  to  pre¬ 
scribe  such  rates." 

Section  101(b)(6)  provides: 

The  Commission  shall— 

(a)  not  later  than  5  days  before  the  begin¬ 
ning  of  any  month,  compute  and  make 
available  the  maximum  lawful  prices  pre¬ 
scribed  under  this  title  for  such  month  and 
the  monthly  equivalent  of  the  annual  infla¬ 
tion  adjustment  factor  such  month,  and 

(b)  as  soon  as  possible  thereafter,  publish 
such  maximum  lawful  prices  and  such 
factor  for  such  month  in  the  Federal  Regis¬ 
ter.  (Elmphasis  added). 

Thus,  the  argument  goes,  the  act  of 
computation  and  publication  required 
by  section  101(b)(6)  is  equivalent  to 
prescribing  a  just  and  reasonable  price 
within  the  meaning  of  an  area  rate 
clause. 

This  argument  is  without  merit.  The 
NGPA  itself  recognizes  the  distinction 
between  “computing,”  “making  availa¬ 
ble,”  and  “publishing”  on  the  one 
hand,  and  “prescribing”  on  the  other. 
Section  101(b)(6)  requires  the  FTIRC 
to  “compute”  and  “publish”  the  maxi¬ 
mum  lawful  prices  “prescribed  under 
this  title.”  The  statute  clearly  recog¬ 
nizes  that  the  Congress  had  performed 
the  function  of  prescribing  maximum 
lawful  prices.  In  addition,  it  must  be 
noted  that  the  Congress  took  care  to 
use  particular  language  when  it  de¬ 
sired  to  give  this  Commission  the  au¬ 
thority  to  prescribe  rates.  There  are 
specific  provisions  which  grant  the 
Commission  the  authority  to  “pre¬ 
scribe”  rates  higher  than  the  Congres- 
sionally  mandated  ceiling  prices." 


ambiguous  they  alone  are  looked  to  ascer¬ 
tain  their  meaning.”  See  also.  Henrietta 
Mills  v.  Commissioner  of  Internal  Revenue, 
52  F.  2d  931,  934  (4th  Cir.  1931). 

"See,  earlier  discussion  at  pp. - . 

*'  See  comments  of  Indicated  Producers  at 
4. 

"Id. 

"NGPA  sections  104(b)(2),  106(c),  107(b) 
and  109(bK2).  Indicated  Producers  state  in 
their  conunents  at  page  5  that  the  Commis¬ 
sion  is  “authorized”  to  compute  and  publish 
the  NGPA  prices.  The  statute,  however,  re- 


E.  Variant  Escalator  Provisions  in 
Interstate  Contracts. 

As  is  noted  above,  and  as  is  recog¬ 
nized  in  the  legislative  history  of  the 
NGPA,  the  Commission  has  for  many 
years  regulated  the  use  of  price  escala¬ 
tor  clauses  in  interstate  contracts. 
While  §  154.93  provides  that  contracts 
containing  impermissible  clauses  will 
be  rejected,  the  FT*C  adopted  the  prac¬ 
tice  of  waiving  §  154.93,  and  accepting 
such  contracts  for  filing."  The  waiver 
is  only  partial,  however,  in  that  it  is 
granted  “to  permit  the  filing  of  the 
contract  which  contains  impermissible 
pricing  provisions”  in  order  to  avoid 
the  necessity  of  rejecting  the  contracts 
and  requiring  refiling  after  expunging 
the  offensive  language.  The  Commis¬ 
sion  accomplished  the  same  purpose 
by  certificate  condition.  The  waiver  is 
conditioned  to  provide  that  no  rate  in¬ 
crease  based  on  an  impermissible  pro¬ 
vision  will  be  permitted. 

As  we  discussed  above,  the  NGPA 
has  not  disturbed  the  Commission’s 
regulation  of  escalation  provisions  in 
interstate  contracts  for  so  long  as  the 
NGA  remains  applicable  to  the  sale. 
The  Commission  remains  free  to  hold 
certain  clauses  impermissible,  to  grant 
waiver  of  and  to  interpret  its  regula¬ 
tions,  and  to  condition  certificates. 
Clauses  which  are  impermissible 
under§  154.93,  then,  remain  impermis¬ 
sible.  The  partial  waivers  which  we 
have  granted  for  filing  purposes  only, 
remairr  effective,  and  of  course,  the 
waiver  remains  partial. 

Thus,  a  clause  which  has  been  ac¬ 
cepted  for  filing,  and  which  by  its 
terms  permits  the  collection  of  rates 
prescribed  by  legislation  will  not  be  ef¬ 
fective  for  rate  purposes,  unless  the 
Commission  has  specifically  approved 
the  clause  for  all  purposes,  or  has 
granted  a  full  waiver  of  §  154.93.  We 
have  held  above  that  clauses  which 
are  permissible  under  §154.93(b-l)  do 
not  supply  contractual  authorization 


quires  that  we  do  so.  The  section  101(b)(6) 
direction  to  compute  and  publish  the  NGPA 
prices  assigns  to  the  Commission  a  function 
which  is  clearly  ministerial  and  permits  no 
exercise  of  discretion  by  the  Commission.  In 
no  sense  does  the  Commission  prescribe  the 
maximum  lawful  prices. 

"The  Commission  grants  such  waiver  by 
including  the  following  language  in  orders 
issuing  certificates: 

Section  154.93  of  the  Regulations  is 
hereby  waived  to  permit  the  filing  of  the 
contract  which  contains  impermissible  pric¬ 
ing  provisions  [The  prohibited  sections  of 
the  contract  are  here  frequently  identified 
and  their  nature  alluded  to).  Applicant  is 
advi.sed  that  the  granting  of  such  waiver 
does  not  constitute  approval  of  such  provi¬ 
sions  and  any  rate  increase  based  on  such 
pricing  provisions  of  Section  154.93  of  the 
Commission’s  Regulations  is  subject  to  re¬ 
jection. 

This  policy  was  adopted  so  as  to  permit 
parties  to  file  contracts  without' negotiating 
amendments  to  expunge  the  offending 
clause  from  their  contracts. 
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for  the  collection  of  NGPA  prices.  A 
fortiori,  then,  those  clauses  which 
have  bwn  and  still  are  impermissible 
do  not  operate  to  provide  any  addi¬ 
tional  contractual  authority. 

Nor  do  we  believe  that  the  NGPA 
triggers  the  variation  of  the  area  rate 
clause  which  refers  to  the  “FPC  or 
any  successor  governmental  authori¬ 
ty"  and  which  New  York  has  described 
as  a  typical  clause."  It  has  been  sug¬ 
gested  that  the  Congress  is  a  "succes¬ 
sor  governmental  authority.”  We  dis¬ 
agree.  This  Commission  and  the  FPC 
are.  in  fact,  creatures  of  the  Congress, 
and  fulfill  only  those  functions  which 
tlie  Congress  assigns  to  them.  The 
term  “successor”  "  generally  denotes  a 
demise  of  the  original  entity  which  is 
then  replaced  by  another.  The  FPC.  it 
is  true,  has  been  abolished.  However, 
it  was  replaced  by  the  FERC,  not  by 
Congress.  Furthermore,  as  New  York 
has  stated."  the  prevalence  of  provi¬ 
sions,  such  as  deregulation  clauses, 
which  refer  specifically  to  Congres¬ 
sional  action,  would  suggest  that  any 
contract  which  does  not  make  such  an 
explicit  reference  cannot  be  viewed  as 
evincing  the  party’s  intention  to  pay 
Congressionally-set  prices." 

F.  Modification  of  Existing  Inter¬ 
state  Contracts. 


‘'“See  the  Comments  of  the  New  York 
Public  Service  Commission  filed  in  this 
docket,  at  page  3.  The  clause  described  as 
typical  provides: 

It  is  agreed  that  if  the  Federal  Power 
Commission,  or  any  successor  governmental 
authority  having  jurisdiction  in  the  prem¬ 
ises  covered  by  this  agreement  prescribes  or 
approves  a  ceiling  rate  of  general  applica¬ 
tion  to  the  area  in  which  this  sale  is  located 
by  hearing,  rulemaking  or  Commission-ap¬ 
proved  settlement  in  a  proceeding  institute 
in  accordance  with  Sections  4,  5.  6.  16  or  any 
other  .section  of  the  Natural  Gas  Act.  or  any 
successor  statutory  authority,  which  ex¬ 
ceeds  the  price  otherwise  herein  provided  to 
be  paid,  then  the  price  to  be  paid  by  Buyer 
to  Seller  hereunder  shall  be  such  higher 
rate  effective  as  of  the  date  such  rate  is  pre¬ 
scribed  or  approved  by  the  Commission.  It  is 
recognized  that  the  provisions  of  this  Sec¬ 
tion  8(a).  Subsection  (ii),  may  be  activated 
at  any  time  and  from  time  to  time  as  higher 
ceiling  rates  are  determined  in  the  manner 
set  out  herein,  and  it  is  the  intent  of  the 
parties  that  any  and  all  of  such  higher  rates 
shall  activate  the  provisions  of  this  Section 
8(a),  Subsection  (ii). 

“See,  Black’s  Law  Dictionary,  Revised 
Fourth  Edition  (1968)  at  p.  1600.  "One  that 
succeeds  or  follows;  one  who  takes  the  place 
that  another  has  left,  and  sustains  the  like 
part  or  character;  one  who  takes  the  place 
of  another  by  succession. 

"New  York  Comments  at  4. 

"Section  154.93  does  not  permit  the  filing 
of  contracts  which  contain  variant  clauses 
unle.ss  the  Commission  grants  a  waiver  of 
§  154.93.  (See  discussion,  supra.)  Further¬ 
more,  it  appears  that  in  the  particular 
clause  quoted,  reference  to  a  successor  au¬ 
thority  was  intended  to  refer  to  an  adminis¬ 
trative  agency  which  set  rates  "by  hearing, 
rulemaking  or  Commission-approved  settle¬ 
ment."  (Emphasis  added.) 


Although  existing  area  rate  clauses 
do  not  provide  authorization  to  collect 
NGPA  prices,  there  is  no  impediment 
undet  the  NGPA  to  the  parties’  re-ne¬ 
gotiating  or  amending  their  interstate 
contracts  explicitly  to  provide  for  the 
collection  of  an  applicable  maximum 
law'ful  price.  If  the  well  or  wells  in 
question  are  otherwise  eligible  for  a 
maximum  lawful  price,  these  modifica¬ 
tions  would  operate  as  contractual  au¬ 
thorization.  The  amendments  should 
be  filed  with  the  Commission  as  sup¬ 
plements  to  the  applicable  producer 
rate  schedule. 

Because  the  Commission’s  position 
on  escalator  clauses  will  be  enunciated 
after  the  effective  date  of  the  NGPA. 
we  believe  out  of  fairness  to  the  par¬ 
ties  to  contracts  containing  these 
clauses  that  any  contract  modification 
made  in  response  to  this  order  may 
provide  that  the  amendment  is  effec¬ 
tive  so  as  to  permit  the  collection  of 
NGPA  prices  retroactively  to  Decem¬ 
ber  1.  1978."  Any  contract  authority 
for  such  retroactive  collection  must  be 
embodied  in  the  contract  modification. 
Likewise,  if  a  contract  amendment  per¬ 
mits  interim  collection  of  a  maximum 
lawful  price,  then  it  will  be  permitted 
to  so  operate. 

Another  matter  which  the  Commis¬ 
sion  must  address  is  the  question  of  to 
what  extent  a  pipeline  may  pass  on  its 
increased  costs  which  are  attributable 
to  such  contract  modifications.  Sec¬ 
tion  602(c)(1)  of  the  NGPA  provides 
that  the  FERC  may  not  deny  an  inter¬ 
state  pipeline  recovery  of  purchased 
gas  costs  if  the  amount  paid  for  the 
gas  is  deemed  to  be  just  and  rea^n- 
able,  except  by  reason  of  fraud,  abuse 
or  similar  grounds.  Maximum  lawful 
prices  are  deemed  to  be  just  and  rea¬ 
sonable.  Passthrough  of  increased  gas 
purchase  costs  resulting  from  contract 
modification  to  a  price  not  in  excess  of 
the  ceiling  price  is,vtherefore,  permissi¬ 
ble  in  the  absence  of  fraud,  abuse  or 
similar  grounds. 

Questions  have  arisen  as  to  whether 
passthrough  of  cost  increases  resulting 
from  contractual  modifications  to  col¬ 
lect  the  NGPA  prices  may  be  pre¬ 
cluded  on  the  basis  of  fraud,  abuse  or 
similar  grounds.  The  question  of  what 
constitutes  “fraud,  abuse  or  similar 
grounds”  is  not  one  which  the  Com¬ 
mission  is  prepared  to  give  a  definitive 
answer  to  at  this  time.  However,  the 
Commission  is  prepared  to  conclude 
that  if  an  interstate  pipeline  is  a  party 
to  a  contract  containing  an  area  rate 
or  similar  escalation  clause,  the  parties 
may  negotiate  a  contract  modification 
to  collect  the  NGPA  prices.  The  Com¬ 
mission  proposes  not  to  preclude  the 


‘•In  Southern  Natural  Gas  Company  v. 
F.P.C..  361  F.  2d  70  (D.C.  Cir.  1966),  the 
court  upheld,  in  a  per  curiam  opinion,  a  rate 
filing  based  upon  a  bilateral  contract  modi¬ 
fication  made  after  the  initial  rate  filing. 


passthrough  of  prices  paid  pursuant  to 
such  modifications  negotiated  in  an 
arm-length  transaction  on  the  grounds 
that  such  modifications  are  an  abuse 
of  the  pipeline’s  responsibilities  to  Its 
customers. 

These  contract  amendments  may 
provide  for  collection  of  a  specific 
maximum  lawful  price,  or  they  may 
permit  collection  of  the  highest  appli¬ 
cable  maximum  lawful  price  under  the 
NGPA.  To  the  extent  that  the  amend¬ 
ment  permits  collection  of  the  highest 
applicable  price  and  to  the  extent  that 
these  prices  are  adjusted  for  inflation, 
such  an  amendment  could  be  charac¬ 
terized  as  a  price  escalation  provision. 
Section  154.93  governs  escalation  pro¬ 
visions  in  interstate  contracts.  Accord¬ 
ingly,  we  propose  to  amend  §  154.93  to 
permit  the  filing  and  operation  of  con¬ 
tracts  containing  so-called  “NGPA  es¬ 
calation  clauses.”  *® 

We  also  propose  to  amend  the  rules 
adopted  in  Orders  No.  15  and  15-A,*' 
concerning  blanket  affidavit  filings 
and  protest  procedure.  Order  No.  15 
prescribed  a  blanket  affidavit  to  be 
filed  to  permit  collection  of  NGPA 
prices  and  adjustment.  Order  No.  15-A 
stated  explicitly  that  such  affidavits 
must  be  supported  by  contractual  au¬ 
thorization.  and  prescribed  a  protest 
procediu'e  in  which  any  person  could 
raise  the  issue  of  lack  of  the  requisite 
contractual  basis.  The  integrity  of  this 
procedure  should  be  maintained.  If 
after  protest  or  upon  Commission 
review  it  is  determined  that  an  affida¬ 
vit  is  not  supported  by  contractual  au¬ 
thorization.  the  Commission  may 
reject  the  affidavit.  However,  blanket 
affidavits  encompassing  more  than 
one  contract  would  only  be  rejected 
with  respect  to  those  prices  which  are 
charged  or  collected  without  the  req¬ 
uisite  contractual  authorization. 

We  have  received  inquiries  concern¬ 
ing  the  one  cent  per  quarter  escalation 
provision  prescribed  in  Opinion  No. 
770-A.  More  particularly,  if  a  seller 
does  not  have  contractual  authority  to 
collect  NGPA  prices,  may  he  collect 
the  770-A  prices  as  adjusted  each 
quarter?  It  is  our  Intention  that  the 
blanket  affidavit  authorize  collection 
of  any  contractually  authorized  price 
which  is  at  or  below  the  applicable 
maximum  lawful  price.  We  believe 
that  an  area  rate  clause  does  provide 
contractual  authorization  for  the 
quarterly  escalation.  Accordingly,  sell¬ 
ers  who  would  under  the  proposal  be 
foreclosed  from  collecting  NGPA 
prices  could.  If  their  contracts  permit, 
continue  to  collect  the  Opinion  No. 
770-A  price  as  adjusted.  Our  final  rule 
will  make  any  necessary  changes'  in 
our  regulations  in  this  respect. 


"See  discussion,  infra,  concerning  con¬ 
forming  amendments. 

•'Issued  in  Docket  No.  RM79-12  on  No¬ 
vember  17,  1978,  and  December  28.  1978,  re¬ 
spectively. 
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V.  INTRASTATE  CONTRACTS 

Both  the  statute  itself  and  the  legis¬ 
lative  history  of  the  NGPA  provide 
some  guidance  concerning  the  oper¬ 
ation  of  indefinite  price  escalator 
clauses  in  existing  intrastate  con¬ 
tracts.”  Section  105(b)(3)  addresses 
the  question  directly.  Section 
105(b)(3KB)  defines  the  term  “indefi¬ 
nite  price  escalator  clause,”  “  and  sec¬ 
tion  105(b)(3)(A)  contains  a  limitation 
on  the  operation  of  such  clauses  after 
January  1,  1985.  Questions  have  been 
raised,  however,  concerning  other  limi¬ 
tations  on  the  operation  of  these 
clauses  in  existing  intrastate  contracts. 
In  those  cases  where  section  105(b)(1) 
is  the  applicable  ceiling  price,  that  is, 
where  the  contract  price  on  date  of  en¬ 
actment  did  not  exceed  the  new  natu¬ 
ral  gas  price,  and  where  no  higher  ceil¬ 
ing  price  under  another  section  is  ap¬ 
plicable,  indefinite  price  escalator 
clauses  may  be  given  effect  according 
to  their  terms,  so  long  as  the  resulting 
increase  does  not  result  in  a  price  in 
excess  of  the  new  natural  gas  price.  Of 
course,  the  price  increase  may  exceed 
the  new  natural  gas  price  in  the  event 
a  well  qualifies  for  a  higher  price  such 
as  the  stripper  gas  price  under  section 
108  of  the  NGPA. 

The  legislative  history  further  pro¬ 
vides  that  such  clauses  in  intrastate 
contracts  are  not  triggered  by  the 
"mere  enactment”  of  the  NGPA,  but 
that  actual  sales  at  the  NGPA  prices 
will  trigger  such  clauses.”  The  State¬ 
ment  of  Managers  does  not  define  “in¬ 
definite  price  escalator  clause”  but 
presumably  the  reference  is  to  the 
term  as  defined  in  section 
105(b)(3)(B). 

If  section  105(b)(1)  of  the  NGPA  is 
the  applicable  maximum  lawful  price 
and  no  higher  ceiling  price  applies, 
then  escalator  clauses  may  increase 
the  contract  price  in  accordance  with 
the  contract  terms  (as  in  effect  on  No¬ 
vember  9,  1978)  but  not  to  a  level  in 
excess  of  the  new  natural  gas  price 
under  section  102  of  the  NGPA.  The 
section  102  price  limitation  would  not 
apply  to  a  well  or  wells  which  are  eligi¬ 
ble  for  a  higher  NGPA  price.  In  this 


“The  Statement  of  Managers  (p.  82)  ex¬ 
plains  the  effect  of  section  105(B)(1)  in  the 
following  terms:  .  .  .  the  price  under  the 
contract  may  escalate  through  the  oper¬ 
ation  of  both  fixed  price  escalator  clauses 
and  indefinite  price  escalator  clauses  in  ex¬ 
istence  as  of  the  date  of  enactment,  but  the 
price  may  not  exceed  the  new  gas  price. 

“The  text  of  the  definition  appears  in 
note  3.  See  also,  section  313  of  the  NGPA. 

“At  page  83  of  the  Statement  of  Manag¬ 
ers  the  following  statement  appears:  The 
conferees  do  not  intend  that  the  mere  estab¬ 
lishment  of  the  ceiling  prices  under  the 
NGPA  shall  trigger  indefinite  price  escala¬ 
tor  clauses  in  existing  intrastate  contracts. 
Once  natural  gas  is  sold  pursuant  to  the 
ceiling  prices  under  this  act,  such  clauses 
would  activated  as  limited  by  this  sec¬ 
tion. 


.  regard,  we  point  out  that,  consistent 
with  our  proposal  regarding  area  rate 
clauses,  an  FPC  clause  which  is 
worded  in  the  same  fashion  as  a  per¬ 
missible  area  rate  clause  would  not 
provide  contractual  authorization  to 
charge  and  collect  NGPA  prices.  A 
clause  in  an  existing  intrastate  con¬ 
tract  which  by  its  terms  is  triggered  by 
Congressional  action  would,  however, 
in  our  opinion,  provide  such  authoriza¬ 
tion.  Inasmuch  as  intrastate  contracts 
are  not  subject  to  any  rate  change 
filing  requirements  or  protest  proce¬ 
dures,  the  Commission  will  leave  the 
interpretation  of  these  clauses  initially 
to  the  parties;  however,  under  our  pro¬ 
posal,  a  seller  violates  the  NGPA,  and 
subjects  himself  to  subsequent  en¬ 
forcement  action,  if  an  interpretation 
of  an  escalator  clause  is  inconsistent 
with  the  terms  of  the  clause. 

In  the  case  of  gas  which  is  not  com¬ 
mitted  or  dedicated  on  November  8, 
1978,  the  parties  may  effect  bilateral 
modifications  of  existing  contracts,  so 
long  as  the  new  contract  price  does 
not  exceed  the  applicable  maximum 
lawful  price.  In  other  words,  the  par¬ 
ties  may  amend  their  contracts  to  col¬ 
lect  prices  determined  under  sections 
102,  103,  107,  and  108,  to  make  interim 
collections  under  Part  273  of  the  Com¬ 
mission’s  interim  regulations,  or  to  col¬ 
lect  the  monthly  escalation  provided 
in  section  105(b)(2).  Of  course,  where 
section  105(bKl)  is  the  highest  appli¬ 
cable  maximum  lawful  price,  the  price 
charged  for  deliveries  of  gas  cannot 
exceed  the  price  under  the  terms  of 
the  contract  as  such  contract  was  in 
effect  on  November  9,  1978,  and  thus 
such  terms  may  not  be  modified  by 
contractual  amendment  to  collect  a 
higher  price  under  section  105(b)(1). 
Intrastate  contracts  may  be  amended 
to  permit  collection  of  a  higher  maxi¬ 
mum  lawful  price  than  that  estab¬ 
lished  under  section  105(b)(1)  if  the 
natural  gas  sold  under  that  contract  is 
determined  to  be  eligible  for  a  higher 
maximum  lawful  price. 

VI.  EXPLANATION  OF  AMENDMENTS  TO  THE 
REGULATIONS 

As  noted  above,  the  action  we  are 
proposing  today  concerning  price  esca¬ 
lation  clauses  would  require  us  to 
amend  18  CFR  270.205,  as  well  as  cer-‘ 
tain  other  regulations.  An  explanation 
of  the  amendments  follows. 

A.  Section  270.205  would  be  amended 
as  set  forth  below.  The  title  of  the  sec¬ 
tion  is  changed  to  “Contractual  au¬ 
thorization  to  collect  NGPA  rates.” 
The  new  rule  is  divided  into  three 
paragraphs.  Proposed  §  270.205(a),  ap¬ 
plicable  to  existing  interstate  con¬ 
tracts.  provides  that  price  escalator 
provisions  in  existing  intrastate  con¬ 
tracts,  be  they  permissible  or  imper¬ 
missible.  will  not  permit  the  collection 
of  NGPA  prices.  With  respect  to  per¬ 


missible  clauses,  we  hold  that  they  do 
not,  by  their  terms,  apply  to  such 
prices.  Impermissible  clauses  are  given 
no  effect  unless  the  Commission  has 
expressly  waived  the  provisions  of 
§J54.93. 

Section  270.205(b),  “Existing  intra¬ 
state  contracts,”  would  provide  that 
price  escalator  clauses  may  operate  ac¬ 
cording  to  their  terms,  provided  that 
they  do  not  have  the  effect  of  allowing 
the  collection  of  a  price  in  excess  of 
the  applicable  ceiling  price.  The  ra¬ 
tionale  for  this  rule  is  more  fully  de¬ 
scribed  above.  Section  270.205(c),  enti¬ 
tled  “Modification  of  existing  con¬ 
tracts,”  would  provide  that  parties 
may  amend  their  contracts  to  provide 
specific  authorization,  to  collect  appli¬ 
cable  NGPA  prices.  The  section  wouid 
also  reflect  the  rule  applicable  to  a 
first  sale  of  natural  gas  where  the 
highest  applicable  maximum  lawful 
price  is  established  under  section 
105(b)(1)  of  the  NGPA. 

B.  Section  154.93.  As  indicated 
above,  we  would  amend  §  154.93  to  pro¬ 
vide  that  a  clause  in  interstate  con¬ 
tracts  which  permits  collection  of  any 
applicable  maximum  lawful  price,  or 
of  the  highest  maximum  lawful  price 
under  the  NGPA,  will  be  accepted  for 
filing  and  will  be  permitted  to  operate 
according  to  its  terms.  This  amend¬ 
ment  is  necessary  to  give  effect  to  our 
policy  concerning  contract  modifica¬ 
tions.  Thus,  we  would  add  a  new 
§  154.93(d)  to  our  existing  regulations. 

C.  Section  154.94(.h)  [Order  No.  15, 
15-A  Procedures'!.  Revision  of  our 
blanket  affidavit  and  protest  proce¬ 
dures  provided  for  in  Orders  15  and 
15-A  would  be  necessary.  We  stated  in 
Order  15-A  that  the  filing  of  a  blanket 
affidavit  does  not  permit  the  collec¬ 
tion  of  a  maximum  lawful  price  which 
is  not  contractually  authorized.  We 
emphasize  that  blanket  affidavits  filed 
solely  on  the  basis  of  an  area  rate 
clause  are  not  supported  by  the  requi¬ 
site  contractual  authority.  In  the 
event  collections  have  been  made 
based  on  affidavits  which  are  not  sup¬ 
ported  by  contractual  authorization, 
the  Commission  would  permit  parties 
to  those  transactions  to  file  contract 
amendments  on  or  before  May  1.  1979, 
If  amendments  are  not  filed,  the  Com¬ 
mission  would  require  any  revenues 
collected  in  the  absence  of  contract 
authorization  to  be  refunded.  In  order 
to  implement  these  requirements  we 
would  amend  §  154.94(h)(4)  to  add  a 
requirement  that  the  contractual  pro¬ 
visions  authorizing  the  rates  to  be 
charged  under  the  blanket  affidavit  be 
filed  contemporaneously  with  the 
filing  of  the  blanket  affidavit.  Howev¬ 
er,  for  any  blanket  affidavit  filed 
before  April  1,  1979,  we  would  permit 
such  contractual  provisions  to  be  filed 
on  or  before  May  1,  1979.  These  con¬ 
tractual  provisions  may  provide  an  ef- 
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fective  date  coincident  with  the  effec¬ 
tive  date  of  the  blanket  affidavit 
which  it  supports. 

We  also  propose  to  amend 
§  154.94(h)(8)  to  provide  that  protests 
in  the  case  of  affidavits  filed  prior  to 
April  1,  1979,  may  be  filed  within 
thirty  days  of  the  filing  of  the  con¬ 
tractual  authorization. 

VII.  PROCEDURES 

The  Commission  heretofore  has  con¬ 
sidered  the  matters  raised  in  connec¬ 
tion  with  price  escalator  clauses  in  two 
different  rulemaking  proceedings— one 
relating  to  the  Commission’s  interim 
regulations  implementing  the  NGPA, 
and  the  other  relating  to  filing  re¬ 
quirements.  contractual  authorization, 
and  protest  procedure  under  the  Natu¬ 
ral  Gas  Act  (Orders  15  and  15A).  In 
addition,  comments  were  separately 
requested  on  certain  specific  issues  re¬ 
lating  to  indefinite  price  escalator 
clauses.  In  light  of  the  importance  of 
its  policy  decision  respecting  price  es¬ 
calator  clauses,  and  the  fact  that  a 
number  of  issues  which  were  not  spe¬ 
cifically  addressed  in  any  of  the  prior 
requests  for  comment  have  been 
raised— in  particular,  those  relating  to 
our  blanket  affidavit  procedure,  retro¬ 
active  contract  amendment,  and  the 
authority  of  pipelines  to  pass  through 
cost  increases  attributable  to  contract 
modification— the  Commission  has  de¬ 
termined  to  issue  a  single  notice  of 
proposed  rulemaking  which  contains 
the  complete  text  of  its  proposed  rules 
and  an  explanation  of  the  legal  basis 
for  the  proposal. 

Comments  by  interested  persons  are 
requested  on  the  proposed  rule  con¬ 
tained  in  this  notice.  In  addition,  the 
Commission  specifically  requests  com¬ 
ment  on  each  of  the  three  principal  al¬ 
ternatives  which  it  has  heretofore  con¬ 
sidered.  These  alternatives  include:  (1) 
an  approach  which  would  interpret 
area  rate  clauses  contained  in  Inter¬ 
state  contracts  to  permit  collection  of 
the  section  104  prices  derived  from 
area  and  national  rates;  (2)  the  posi¬ 
tion  discussed  by  the  Commission  in 
public  session  which  would  Interpret 
area  rate  clauses  as  authorizing  collec¬ 
tion  of  the  section  103  and  104  prices; 
and  (3)  the  position  which  would  in¬ 
terpret  area  rate  clauses  as  authoriz¬ 
ing  collection  of  all  NGPA  prices. 

A.  Written  comment  procedures.  In¬ 
terested  persons  are  invited  to  submit 
written  comments,  data,  views,  or  ar¬ 
guments  with  respect  to  this  proposal. 
An  original  and  14  copies  should  be 
filed  with  the  Secretary  of  the  Com¬ 
mission.  All  comments  received  prior 
to  4:30  p.m.,  E.S.T.,  February  27,  1979, 
will  be  considered  by  the  Commission 
prior  to  promulgation  of  final  regula¬ 
tions.  All  written  submissions  will  be 
placed  in  the  Commission’s  public  files 
and  will  be  available  for  public  inspec¬ 


tion  in  the  Commission’s  Office  of 
Public  Information.  825  North  Capitol 
Street,  N.E.,'Washington,  D.C.,  during 
regular  business  hours.  Comments 
should  be  submitted  to  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washing¬ 
ton.  D.C.  20426,  and  should  reference 
Docket  No.  RM79-22. 

B.  Public  hearing  procedures.  A 
public  hearing  concerning  this  propos¬ 
al  will  be  held  in  Washington,  D.C,  on 
February  27,  1979,  beginning  at  9:30 
a.m.,  and  will  continue  if  necessary  on 
the  following  day.  Any  person  inter¬ 
ested  in  this  proceeding  or  represent¬ 
ing  a  grroup  or  class  of  persons  inter¬ 
ested  in  this  proceeding  may  make  a 
presentation  at  the  hearing  provided  a 
written  request  to  participate  is  re¬ 
ceived  by  the  Secretary  of  the  Com¬ 
mission  prior  to  4:30  p.m.,  on  February 
22.  1979. 

Request  to  participate  in  the  hear¬ 
ing  should  include  a  reference  to 
Docket  No.  RM79-22.  as  well  as  a  con¬ 
cise  summary  of  the  proposed  oral 
presentation  and  a  number  where  the 
person  making  the  request  may  be 
reached  by  telephone.  Prior  to  the 
hearing,  each  person  filing  t^a  request 
to  participate  will  be  contacted  by  the 
presiding  officer  or  his  designee  for 
scheduling  purposes.  At  least  five 
copies  of  the  statement  shall  be  sub¬ 
mitted  to  the  Secretary  of  the  Com¬ 
mission  prior  to  4:00  p.m.  on  February 
26,  1979.  The  presiding  officer  is  au¬ 
thorized  to  limit  oral  presentation  at 
the  public  hearing  both  as  to  length 
and  as  to  substance.  Persons  partici¬ 
pating  in  the  public  hearing  should,  if 
possible,  bring  100  copies  of  their  testi¬ 
mony  to  the  hearing. 

The  hearing  will  not  be  a  Judicial  or 
evidentiary-type  hearing.  There  will 
be  no  cross-examination  of  persons 
presenting  statements.  However,  the 
panel  may  question  such  persons  and 
any  interested  person  may  submit 
questions  to  the  presiding  officer  to  be 
asked  of  persons  making  statements. 
The  presiding  officer  will  determine 
whether  the  question  is  relevant  and 
whether  the  time  limitations  permit  it 
to  be  presented.  If  time  permits,  at  the 
conclusion  of  the  initial  oral  state¬ 
ments,  persons  who  have  made  Oral 
statements  will  be  given  the  opportu¬ 
nity  to  make  a  rebuttal  statement. 
Any  further  procedural  rules  will  be 
announced  by  the  presiding  officer  at 
the  hearing.  A  transcript  of  the  hear¬ 
ing  will  be  made  available  at  the  Com¬ 
mission’s  Office  of  Public  Information. 

The  Commission  intends  to  take 
final  action  on  this  proposal  on  March 
1,  1979. 

(Natural  Gas  Act,  as  amended.  15  U.S.C.  717 
et  seq..  Natural  Gas  Policy  Act  of  1978,  P.L. 
95-621,  92  Stat.  3350,  Department  of  Energy 
Organization  Act,  P.L.  95-91,  E.O.  12009,  42 
FR  46267) 


In  consideration  of  the  foregoing, 
the  Commission  proposes  to  amend 
Parts  154,  270  and  273  of  Title  18. 
Code  of  Federal  Regulations,  as  set 
forth  below. 

By  the  Commission. 

Kenneth  F.  Plumb, 
Secretary. 

1.  Section  154.93  is  amended  by 
striking  out  “and”  at  the  end  of  para¬ 
graph  (b-l),  and  by  adding  a  new  para-  ‘ 
graph  (b-2)  to  read  as  follows: 

§  1.54.93  Rate  schedule  defined. 

*  *  •  «  • 

(b-2)  Provisions  entered  into  on  or 
after  December  1,  1978,  which  permit 
a  seller  to  charge  and  collect  for  deliv¬ 
eries  on  or  after  December  1, 1978,  any 
applicable  maximum  lawful  price  pre¬ 
scribed  by  or  under  the  Natural  Gas 
Policy  Act  of  1978  (including  any  price 
authorized  to  be  collected  under  Part 
273  of  this  chapter);  and 

«  •  *  «  • 

2.  Section  154.94  is  amended  in  para¬ 
graph  (h)(4)  by  adding  a  new  clause 
(iii)  to  read  as  follows: 

§  154.94  Changes  in  rate  schedules. 

•  •  •  «  • 

(h)*** 

(4)*  •  • 

(iii)  Evidence  of  contractual  authori¬ 
zation  for  collection  of  the  rates  for  a 
first  sale  under  the  affidavit  shall  be 
filled  contemporaneously  with  the 
filing  of  the  affidavit,  except  that  with 
respect  to  an  affidavit  filed  prior  to 
April  1,  1979,  such  evidence  may  be 
filed  with  the  Commission  and  concur¬ 
rently  served  upon  each  affected  pur¬ 
chaser  before  May  1,  1979.  Contrac¬ 
tual  authorization  for  a  rate  for  a  first 
sale  may  provide  for  an  effective  date 
coincident  with  the  date  on  which  the 
affidavit  is  effective  under  clause  (i)  or 
(ii)  with  respect  to  such  sale. 

§  154.94  [Amended] 

3.  Section  154.94  is  amended  in  para¬ 
graph  (h)(7)  by  adding  at  the  end 
thereof  the  new  sentence:  “For  special 
rules  respecting  contractual  authoriza¬ 
tion  to  collect  NGPA  rates,  see 
§  270.205.” 

4.  Section  154.94  is  amended  in  para¬ 
graph  (h)  by  revising  subparagraph  (8) 
to  read  as  follows: 

(h)  •  *  • 

(8)  Any  protest  to  an  affidavit  re¬ 
quired  to  be  filed  under  this  para- 
praph  shall  be  filed  no  later  than 
thirty  days  after  the  filing  of  the  affi¬ 
davit.  or,  in  the  case  of  an  affidavit 


**  Commissioners  Smith  and  Sheldon  dis¬ 
senting. 
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filed  before  April  1,  1979,  within  thirty 
days  after  the  filing  of  the  evidence  of 
contractual  authorization  to  collect 
the  rate  under  the  affidavit. 

*  •  •  •  • 

5.  Section  270.205  is  amended  to  read 
as  follows: 

§  270.205.  Contractual  authorization  to 
collect  NGFA  rates. 

(a)  Existing  interstate  contracts.  A 
contractual  provision,  permitted  by 
§154.93(b-l)  of  this  chapter  (relating 
to  area  rate  clauses)  contained  in  an 
existing  contract  for  a  first  sale  of  nat¬ 
ural  gas  to  which  the  Natural  Gas  Act 
applies,  does  not  constitute  contrac¬ 
tual  authorization  to  charge  and  col¬ 
lect  any  maximum  lawful  price  pre¬ 
scribed  by  or  under  the  NGPA  (includ¬ 
ing  any  price,  the  collection  of  which 
is  authorized  by  Part  273  of  this  sub¬ 
chapter).  Any  contractual  provision 
for  a  change  in  price  in  such  a  con¬ 
tract  (executed  after  April  3.  1961), 
which  by  its  terms  permits  collection 
of  such  prices,  does  not  constitute  con¬ 
tractual  authorization  to  charge  and 
collect  such  prices  unless  the  Commis¬ 
sion  has  permitted  such  contractual 
provisions  to  take  effect  by  expressly 
waiving  the  provisions  of  §  154.93 
which  would  make  such  provision  in¬ 
operative. 

(b)  Existing  intrastate  contracts. 
Contractual  provisions  for  a  change  in 
price  in  an  existing  contract  (other 
than  a  contract  to  which  paragraph 
(a)  applies)  may  operate  according  to 
the  terms  of  such  provisions  except 
that  such  provisions  are  not  operative 
to  authorize  a  seller  to  charge  and  col¬ 
lect  an  amount  in  excess  of  the  high¬ 
est  applicable  maximum  lawful  price 
prescribed  by  or  under  the  NGPA  (in¬ 
cluding  any  price  collection  of  which  is 
authorized  by  Part  273). 

(c)  Modification  of  existing  con¬ 
tracts.  The  NGPA  does  not  prohibit 
parties  to  existing  contracts  for  the 
first  sale  of  natural  gas  from  amend¬ 
ing  or  modifying  such  contracts  to 
permit  the  seller  to  charge  and  collect 
any  applicable  maximum  lawful  price 
established  by  or  under  the  NGPA  (in¬ 
cluding  any  price  collection  of  which  is 
authorized  by  Part  273).  If  natural  gas 
sold  under  such  contract  is  subject  to 
section  105(b)(1)  of  the  NGPA  and 
qualifies  for  no  higher  maximum 
lawful  price,  no  amendment  or  modifi¬ 
cation  of  such  contract  may  provide 
authorization  for  a  seller  to  charge 
and  collect  a  price  which  exceeds  the 
price  under  the  terms  of  the  contract 
as  in  effect  on  November  9, 1979. 

6.  Section  273.104  is  amended  by  des¬ 
ignating  the  existing  text  as  para¬ 
graph  (a)  and  by  adding  a  new  para¬ 
graph  (b)  to  read  as  follows: 


§  273.104  Cross  reference. 

•  •  *  *  « 

(b)  For  special  rule  relating  to  con¬ 
tractual  authorization  to  make  interim 
and  retroactive  collections,  see 
§  270.205. 

Smith,  Commissioner,  and  Sheldon,  Com¬ 
missioner,  Dissent  to  the  Commission’s 

Action 

The  need  for  expedition  in  resolving  the 
NGPA  questions  relating  to  rate  change 
clauses  is  unquestioned  and  has  been  recog¬ 
nized  by  the  Commission.  *  The  Commission 
has  adequate  material  in  its  rulemaking 
record  to  decide  the  questions  before  it.  The 
Proposed  Rule  is  not  supported  by  that 
record,  nor  by  any  compelling  policy  consid¬ 
erations.  The  following  concerns  with  the 
Rule  as  drafted  are  outlined  to  assist  inter¬ 
ested  persons  to  either  dispel  misconcep¬ 
tions  expressed  in  the  Rule,  or  to  further 
develop  alternatives  to  the  proposal,  or  to 
indicate  to  us  that  the  concerns  are  mis¬ 
placed. 

The  Proposed  Rule  concludes  that  neither 
the  standard  area  rate  clause  in  an  inter¬ 
state  gas  sales  contract  nor  its  intrastate 
counterpart,  an  FPC  clause,  provide  con¬ 
tractual  authorization  for  a  seller  to  charge 
and  a  purchaser  to  pay  NGPA  prices  for 
first  sales  of  natural  gas.  It  appears  that  the 
basis  for  this  conclusion  was  the  failure  of 
Congress  to  follow  Permian  methodology  in 
establishing  NGPA  incentive  prices  that 
are,  according  to  the  draft  Rule,  “Too  high” 
and  not  “cost  based.”  The  Rule  and  its  ra¬ 
tionale  are,  in  their  current  state,  subject  to 
a  number  of  deficiencies. 

1.  The  Rule,  as  drafted,  fails  to  recognize 
the  existence  of,  much  less  give  reasoned 
consideration  to,  the  overwhelming  major¬ 
ity  of  views  and  comments,  oral  and  written, 
which  have  been  elicited  from  concerned 
parties  ostensibly  to  assist  the  Commission 
in  arriving  at  a  decision  in  this  matter. 
These  comments  by  buyers  and  sellers  of 


‘What  the  Commission  should  do  in  re¬ 
sponse  to  the  inquiries  raised  concerning 
§  270.205  first  appeared  on  the  Commission’s 
public  meeting  agenda  in  mid-December 
1978.  By  direction  of  the  Commission,  the 
Smith  memorandum  dated  December  20, 

1978  and  a  draft  order  by  the  Office  of  Geiv 
eral  Counsel  dated  December  28,  1978  werte 
placed  in  the  public  file  for  comments.  Both 
documents  stated  there  was  a  need  for  an 
expeditious  resolution  of  the  questions  pre¬ 
sented.  Further,  the  order  of  January  12, 

1979  setting  oral  argument  noted:  because 
of  the  importance  of  prompt  resolution  of 
the  uncertainties  surrounding  the  question 
of  the  effects  of  the  NGPA  on  area  rate 
clauses  particularly  in  light  of  the  need  for 
producers  to  bill  their  customers  for  Decem¬ 
ber  1978  deliveries,  the  Commission  shall  set 
this  matter  for  oral  argument  before  the 
full  Commission,  (footnote  omitted) 

This  sentiment  was  echoed  at  the  oral  ar¬ 
gument  held  on  January  19,  1979  (Tr.  4). 
Protestations  aside,  the  instant  notice  of 
proposed  rulemaking  causes  additional 
delay.  The  December  billing  period  has 
come  and  gone.  While  a  postponement  by 
the  majority  of  the  adoption  of  an  unsup- 
portable  result  is  welcome,  nonetheless  the 
Commission  must  reach  a  decision  on  this 
question  and  could  have  done  so  on  the 
basis  of  the  record  already  compiled. 


natural  gas,  as  well  as  by  members  of  Con¬ 
gress  involved  in  the  passage  of  the  NGPA. 
expressed  views  contrary  to  the  conclusions 
reached  in  the  Proposed  Rule,  and  are 
almost  wholly  ignored.*  This  omission  leaves 
the  proposed  Rule  bereft  of  the  kind  of  rea¬ 
soned  consideration  necessary  to  sustain  it 
on  judicial  review.  While  this  cavalier  treat¬ 
ment  of  the  Commission’s  process  of  elicit¬ 
ing  comment  cannot  be  encouraging  to 
those  who  are  once  more  saddled  with  the 
obligation  to  prepare  written  and  oral  com¬ 
ments,  it  is  an  injury  to  procedural  due 
process  that  can  and  should  be  healed  in 
the  subsequent  consideration  of  the  next  set 
of  resubmitted  views. 

2.  The  Proposed  Rule,  in  uncertainly 
tracking  its  central  theme  that  NGPA  prices 
are  “high”,  not  “cost  based”,  and  were  not 
established  on  the  basis  of  Permian  meth¬ 
odology,  yaws  into  pronouncements  not 
within  the  jurisdiction  of  the  Commission  to 
make.  Two  illustrations  are  proffered.  An 
incredulous  reader  of  the  Proposed  Rule 
will  learn  that  a  contractual  provision  spe¬ 
cifically  providing  for  payment  of  such 
prices  as  may  be  prescribed  by  Congress  is 
not  contractual  authorization  for  the  pay¬ 
ment  of  prices  prescribed  by  Congress,  since 
such  a  clause  is  “variant.”  The  Proposed 
Rule  reached  this  result  by  overstating  the 
potency  of  the  regulatory  program  contem- 
pated  in  18  CFR  §  154.93  and  its  reach  over 
any  clause  which  might  be  deviant  or  vari¬ 
ant.  Congressional  rate  prescription  clauses 
were  never  within  the  power  of  the  Commis¬ 
sion  to  prohibit  by  regulation.  The  Commis¬ 
sion  cannot  limit  by  its  regulations  powers 
greater  than  that  which  it  exercises.  Dereg¬ 
ulation  clauses  *  and  Congressional  rate  pre- 


*  Views  leading  to  a  conclusion  on  contrac¬ 
tual  authorization  different  to  that  set  out 
in  the  proposed  rule  were  submitted  by 
pipelines  (Panhandle  Eastern  Pipeline  Com¬ 
pany,  Columbia  Gas  Transmission  Corpora¬ 
tion,  United  Gas  Pipe  Line  Company.  Michi¬ 
gan  Wisconsin  Pipe  Line  Company,  Houston 
Natural  Gas  Corporation),  producers  (Indi¬ 
cated  Producers,  Mitchell  Energy  Corpora¬ 
tion,  Phillips  Petroleum  Company,  Damson 
Oil  Corporation,  Pelto  Oil  Company.  Grace 
Petroleum  Corporation,  Samson  Resources 
Company,  Northern  Michigan  Exploration 
Company.  Mesa  Petroleum  Company, 
Northwest  Arkansas  Producers  Group. 
Chapman  Exploration  Inc.,  William  M. 
Puller,  Inexco  Oil  Company.  Murphy  Oil 
Company).  U.S.  Senators  (Pete  DomenicL 
Bennett  Johnston),  Congressmsui  (Clarence 
Brown),  and  associations  (Interstate  Natu¬ 
ral  Gas  Association  of  America,  Texas  Inde¬ 
pendent  Producers  and  Royalty  Owners  As¬ 
sociation,  Ohio  Oil  and  Gas  Association,  In¬ 
dependent  Oil  &  Gas  Association  of  West 
Virginia).  Views  supportive  of  the  result 
reached  in  the  proposed  rule  were  set  out  by 
New  York  Public  Service  Commission.  Cali¬ 
fornia  Public  Utilities  Commission.  Stauffer 
Chemical  Company,  Consolidated  Gas 
Supply  Corporation  (in  part).  Associated 
Gas  Distributors,  and  Western  Farmers 
Electric  Cooperative,  et  aL  Chairman  John 
Dingell's  comments  revealed  that  the  con¬ 
clusions  of  the  Proposed  Rule  were  not 
mandated  by  the  legislation. 

*The  narrow  focus  of  the  Proposed  Rule 
on  the  exact  wording  of  only  §  154.93  ig¬ 
nores  the  long-standing  policy  of  the  Com¬ 
mission  of  allowing  the  inclusion  in  inter¬ 
state  contracts  of  so-called  deregulation 
clauses.  These  clauses  were  permissible 
since  they  speak  to  a  time  when  the  Com- 
Footnotes  continued  on  next  page 
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scrlption  clauses  spoke  to  circumstances  in 
which  the  Commission's  regulatory  powers 
had  been  superseded,  and  the  Commission 
could  no  more  prohibit  parties  from  con¬ 
tracting  for  these  contingencies  than  could 
it  require  parties  to  forego  judicial  review  of 
its  orders  or  regulations.  Similarly,  the  ju¬ 
risdictional  basis  for  asserting  that  FPC 
clauses  in  intrastate  contracts  cannot,  after 
interstate  rates  are  charged  and  collected, 
provide  contractual  authorization  for  charg¬ 
ing  the  appropriate  NOPA  rates,  appears 
questionable,  and  outside  the  sphere  of  au¬ 
thority  in  which  the  Commission  may  speak 
to  the  meaning  of  its  own  regulations.  Con¬ 
tract  law,  not  the  Commission's  regulations, 
controls  here. 

3.  It  is  far  from  certain  that  the  Proposed 
Rule  can  deliver  on  the  assurance  it  seem¬ 
ingly  proffers  interstate  pipelines,  who  are 
subject  to  utility  regulation,  that  they  may 
voluntarily  consent  to  pay  producers  and  re¬ 
cover  from  ratepayers  higher  prices  than 
they  are  obliged  to  pay.  The  Rule  attempts 
to  provide  this  assurance  by  promising  that 
the  Commission  will  take  no  action  to  chal¬ 
lenge  flowthrough  of  such  additional 
charges  to  ratepayers  on  the  basis  that  vol¬ 
untary  payment  does  not  constitute  an 
abuse  of  such  pipeline's  responsibility  to  its 
customers.  The  final  Rule,  in  addition  to 
clarifying  what  “arms  length”  means, 
should  deal  with  the  question  whether 
members  of  a  future  Commission  would  be 
legally  bound  by  the  opinion  of  some  mem¬ 
bers  of  the  present  Commission.  Even  if 
future  Commissions  afford  comity  to  the 
views  of  their  predecessors,  intervenors  in 
PGA  cases  (such  as  some  parties  comment¬ 
ing  in  this  proceeding  who  did  not  agree 
that  modifications  are  permissible)  may  not 
be  estopped  from  raising  the  question.  In¬ 
dustrial  customers  objecting  to  a  pipeline's 
gratuitous  agreement  to  pay  a  higher  rate 
which  will  be  incrementally  priced  to  them 
do  not  appear  to  have  been  foreclosed  from 
raising  such  objections.  Similarly,  stock¬ 
holders  who  nmy  question  management  pru- 
dency  in  deciding  to  pay  more  for  that 
which,  under  the  Proposed  Rule's  central 
theme,  they  have  contracted  to  get  for  less, 
may  not  be  satisfied  with  the  answers  they 
are  provided. 

4.  The  Proposed  Rule  truncates  its  treat¬ 
ment  of  the  evolution  of  producer  rate¬ 
making  with  Opinion  Nos.  770  and  770-A. 
Specifically,  the  Proposed  Rule  does  not 
negate  the  strong  implication  that  the 
NGPA  was  meant  as  a  substitute  for  what 
would  otherwise  have  been  another  Com¬ 
mission  biennial  review. 

In  Opinion  Nos.  770  and  770-A,*  the  Com¬ 
mission  set  rates  for  production  from  wells 


Footnotes  continued  from  last  page 
mission's  authority  over  the  contract  would 
be  nonexistent.  Deregulation  clauses  do  not 
provide  for  the  payment  of  cost-based  prices 
prescribed  by  the  Commission  in  area  rate 
proceedings,  but  these  clauses  were  permit¬ 
ted  to  be  included  in  the  contracts  and  will 
become  effective  for  rate  purposes  upon  de¬ 
regulation.  This  leads  to  the  conclusion  that 
the  argument  of  the  Proposed  Rule  is  incor¬ 
rect  that  all  price  change  provisions  in  in¬ 
terstate  contracts  were  treated  consistently 
by  the  FPC  as  only  relating  to  cost-based 
area  rates. 

*56  FPC— (1976),  rehearing.  Opinion  No. 
770-A.  56  FPC—,  a/Td,  The  Second  National 
Natural  Gas  Rate  Case.  iAPGA  v.  FPC,  516 
F.  2d  1016  (D.C.  Cir.  1977)),  cert  denied,- 
U.S.  -(1978). 


spudded  between  January  1,  1975,  and  De¬ 
cember  31,  1976.  Section  2.56a(m)  of  the 
Commission's  Regulations,  promulgated  in 
Opinion  No.  770-A,  deliberately  and  without 
qualification  stipulated  that  a  new  proceed¬ 
ing  would  commence  to  develop  rates  to 
apply  to,  inter  alia,  all  wells  drilled  after 
January  1,  1977,  and  before  January  1.  1979. 
This  commitment  was  to  induce  producers 
to  explore  for.  find,  and  sell  natural  gas  to 
the  interstate  market  rather  than  to  defer 
such  activity  until  the  establishment  of 
higher  prices.  This  procedure.  Docket  No. 
RM77-13,  was  actually  commenced  by  the 
FPC  on  March  1.  1977,  but  suspended  by 
notice  of  September  30,  1977.  It  was  during 
this  period  and  thereafter  that  the  Congress 
was  considering  the  NGPA. 

Had  the  Congress  not  chosen  to  exercise 
its  jurisdiction  to  set  rates  and  enacted  the 
NGPA,  the  Commission  prescribed  rates  for 
the  1977-1978  bienium  would  now  be  in 
effect.  Those  rates  would  reflect  cost  in¬ 
creases  experienced  since  the  close  of  the 
Opinion  No.  770  biennium.  Producers  would 
be  collecting  those  rates  pursuant  to  their 
area  rate  clauses.  Instead,  Congress  acted  to 
set  rates.  In  the  first  instance  Congress  ad¬ 
justed  existing  rates,  as  the  Commission 
itself  had  done  in  Opinion  Nos.  770  and  770- 
A  by  increasing  the  1973-1974  vintage  rates 
originally  set  in  Opinion  Nos.  699  and  699- 
H.*  Secondly.  Congress  set  ceiling  prices  in 
S§  102,  103,  and  107  for  wells  drilled  after 
February  19,  1977,  a  date  which  is  so  nearly 
coincident  with  the  Docket  No.  RM77-13  bi¬ 
ennium  vintage  as  to  demonstrate  the  close 
relationship  of  the  Congressional  action  to 
what  would  otherwise  have  been  a  Commis¬ 
sion  ratemaking  proceeding. 

The  purpose  of  this  discussion  is  to  show 
that  the  Congress'  enactment  of  the  NGPA 
was  derivative  of  the  timing  and  type  of 
action  that  the  Commission  would  have 
taken  had  it  carried  to  fruition  its  rate¬ 
making  proceeding  in  Docket  No.  RM77-13. 
The  parallels  are  obvious  but  not  surprising, 
for  the  common  denominator  is  that  rate¬ 
making  is  a  legislative  endeavor.  By  enact¬ 
ing  the  NGPA,  the  principal.  Congress, 
which  had  previously  delegated  one  of  its 
powers  to  the  Commission,  its  agent,  super¬ 
seded  that  authority  and  itself  acted.  The 
Proposed  Rule's  assertion  that  the  Congres¬ 
sional  action  failed  to  follow  Permian  meth¬ 
odology  may  effectively  deny  to  Congress  its 
right  to  exercise  its  unconditional  legislative 
power  to  make  utility  rates.  It  also  petrifies 
the  Opinion  No.  770  rates  for  those  sellers 
who  responded  to  pleas  for  interstate  gas 
sales  in  1977-1978  and  spudded  wells  during 
that  period,  since  there  is  no  suggestion 
that  the  Commission  will  now  revitalize 
Docket  No.  RM77-13  and  set  about  the 
painful  process  of  establishing  a  just  and 
reasonable  rate  for  wells  spudded  between 
January  1,  1977,  and  November  30,  1978. 

The  Proposed  Rule  may  therefore  deny  to 
Interstate  sellers  the  cost  based  rates  it  so 
reveres,  since  all  an  interstate  seller  of  gas 
from  a  well  spudded  after  January  1,  1977 
can  obtain,  without  a  contract  modification, 
is  the  Opinion  No.  770  rate,  which  is  now 
$1.52  per  Mcf.  The  Commission  established 
its  precendent  for  this  situation  in  1976 
when  it  had  to  decide  whether  wells  spud¬ 
ded  between  January  1.  1975— the  beginning 


‘51  FPC  2212  (1974),  rehearing.  Opinion 
No.  699-H.  52  FPC  1604,  aff'd,  SheU  Oil  Co. 
V.  FPC.  520  P.2d  1061  (5th  Cir.  1975),  cert 
denied  sub  nonu,  Calif.  Co.  v.  FPC,  426  U.S. 
941  (1976). 


of  the  costing  biennium— and  July  26. 
1976— the  issue  date  of  Opinion  No.  770— 
would  qualify  for  the  new  rate.  In  Opinion 
No.  770-A.  the  Commission  stated:  The  con¬ 
tention  of  APGA  that  qualifying  gas  dedi¬ 
cated  prior  to  July  27.  1976  ‘does  not  cost 
$1.42  to  produce'  is  contrary  to  the  evidence, 
which  clearly  shows  that  just  the  opposite  is 
true.  Those  producers  that  have  drilled 
wells  and  dedicated  gas  therefrom  between 
January  1.  1975,  and  July  27.  1976,  did  so 
with  knowledge  of  the  Commission's  previ¬ 
ously  announced  intention  to  establish  new, 
cost-based  rates  for  such  gas,  and  thus  in 
anticipation  of  a  rate  commensurate  with 
the  higher  costs  incurred  since  January  1, 
1975.  Receipt  of  revenues  from  such  a  rate 
has  already  been  delayed  (and  thus  forever 
denied)  for  over  18  months  of  the  period  to 
which  the  rates  should  have  applied.  To 
deny  those  producers  the  just  and  reason¬ 
able  cost-based  rate  henceforth  would  be  in 
violation  of  the  Natural  Gas  Act  and  thus 
contrary  to  the  overall  public  interest.* 

On  appeal,  this  decision  was  st}ecifically 
upheld.  ‘  The  unfortunate  efect  of  the  Pro¬ 
posed  Rule  is  to  reward  producers  who  de¬ 
layed  exploration  and  development  activity, 
or  deferred  signing  contracts  until  higher 
prices  were  established,  and  penalize  those 
who  provided  gas  to  the  interstate  market 
believing  that  the  regulatory  process  would 
opera'te  as  it  had  before,  and  that  area  rate 
clauses  would  eventually  enable  them  to  col¬ 
lect  those  prices  the  government  said  were 
just  and  reasonable. 

5.  A  central  misgiving  about  the  Proposed 
Rule  as  drafted  is  its  insistence  that  Con¬ 
gress  must  exercise  its  Commerce  Clause* 
powers  to  establish  rates  subject  to  the 
same  NGA '  limitations  it  imposed  on  the 
Conunission.  That  ratemaking  is  a  legisla¬ 
tive  function  is  an  established  rule  of  law.* 
Congress  assigned  “jurisdiction  in  the  prem¬ 
ises”  to  the  Federal  Power  Commission  in 
1938  by  enactment  of  the  Natural  Gas  Act.  '* 
It  allowed  the  Conunission  to  exercise  this 
power  until  it  determined  to  pre-empt  the 
authority  and  act  itself.  Congress,  in  enact¬ 
ing  NGPA.  chose  to  supplant  Commission 
jurisdiction,  and  it  acted  after,  or  in  succes¬ 
sion  to,  the  period  in  which  Commission  ju¬ 
risdiction  prevailed.  To  cavil  at  the  manner 
in  which  it  acted  on  the  basis  that  it  failed 
to  follow  Permian  methodology  is  analagous 
to  finding  fault  with  it  for  not  having  pre¬ 
pared  an  Environmental  Impact  Statement. 

Area  rate  clauses  were  drafted  in  recogni¬ 
tion  of  the  fact  that  since  1954  when  pro¬ 
ducer  regulation  began."  the  government 
has  set  the  rate  at  which  interstate  sales  for 
resale  may  be  made.  One  comment  submit¬ 
ted  in  the  record  before  the  Commission 
summarizes  the  intent  of  the  area  rate 
clause  and  the  relationship  of  private  con¬ 
tract  to  federal  regulation  as  follows:  •  •  • 
[Plarties  to  interstate  contracts  generally 
believed  that  some  form  of  governmental 


*56  FPC  — ,  mimeo  pp.  13-14. 

'The  Second  National  Natural  Gas  Rate 
Cases,  Supra  n.  4,  567  P.2d  at  1063. 

*U.S.  Const.,  Art.  I,  §  8.  clause  3. 

*Prentis  v.  Atlantic  Coast  Line  Co.,  211 

U. S.  210,  226  (1908).  See  also,  Munn  v.  Ilin- 
ois,  94  U.S.  113,  133-134  (1877);  Ohio  Valley 
Co.  V.  Ben  Avon  Borough,  253  U.S.  287,  289 
(1920);  Morgan  v.  United  States,  279  U.S. 
468,  479  (1936);  Colorado  Interstate  Gas  Co. 

V.  FPC.  324  U.S.  581,  589  (1945). 

'•15  use  §  717(a). 

"  Phillips  Petroleum  Co.  v.  Wisconsin 
(Philips  /).  347  U.S.  672  (1954). 
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action  would  occur.  The  purpose  of  the  area 
rate  or  FPC  clauses  was  simply  to  permit 
the  producer  who  committed  his  gas  to  the 
interstate  market  prior  to  such  action  occur¬ 
ring  to  benefit  from  such  action  provided 
that  by  governmental  decision,  he  was  oth¬ 
erwise  permitted  to  do  so.  In  short,  parties 
agreed  to  make  pricing  a  matter  of  govern¬ 
mental  decision  under  circumstances  where 
government  chose  to  act. 

There  is  serious  question  whether  the 
Proposed  Rule  reflects  an  understanding  of 
this  relationship. 

In  conclusion,  we  believe  the  appropriate 
course  of  action  would  have  been  for  the 
Commission  to  adopt  an  order  disposing  of 
the  questions  it  has  addessed.  We  dissent  to 
the  course  of  action  elected  by  the  majority 
which  establishes  further  procedures  essen¬ 
tially  duplicative  of  those  that  have  gone 
before. 

The  majority,  and  thus  the  Commission, 
has  selected  its  course  of  action.  The  forego¬ 
ing  comments  represent  an  effort  to  frame 
the  further  proceeding  in  a  manner  which 
can  allow  the  Commission  to  bring  it  to  a 
statisfactory  conclusion.  We  do  not  neces¬ 
sarily  disagree  with  the  concepts  set  out  in 
the  Proposed  Rule;  that  NGPA  rates  are 
“relatively  high,”  that  a  bargaining  process 
has  potential  for  enhancing  consumer  bene¬ 
fits,  and  that  the  NGPA  rate  for  stripper 
wells  exceeds  that  contemplated  by  parties 
to  an  older  contract.  We  do,  however,  have 
reservations  about  the  Commission’s  re¬ 
maining  authority  to  found  a  Rule  upon 
those  concepts. 

Don  S.  Smith, 
Cofnmissioner. 

Georgiana  Sheldon, 
Commissioner. 

(PR  Doc.  79-5246  Piled  2-15-79;  8:45  am] 


•‘Written  comments  of  Michigan  Wi.scon- 
sin  Pipe  Line  Company. 
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